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Chapter 4 


What is Pornography? 


1. Introduction 


Among other tasks assigned to it, our Committee was asked to study the 
problems associated with pornography, including access to pornography, its 
effects, and what is considered to be pornographic in Canada. The terms of 
reference for the Committee did not contain any definition of the term 
“pornography”. Although the term is widely used in popular and academic 
literature, it does not appear in Canadian criminal law, nor is this term used in 
other federal legislation dealing with the control of offensive material. 


Accordingly, we had first to consider whether we would formulate our own 
working definition of pornography for purposes of the public hearings, so that 
interested citizens would know exactly what we wanted to hear about. We 
decided not to publish such a working definition at the outset of our 
proceedings, because we believed that an essential part of our work was to hear 
what Canadians thought was encompassed in the term. Therefore, in the 
Committee’s Issues Paper, published in 1983 to promote discussion at the 
public hearings, we included a description of the present terminology used in 
federal legislation to describe prohibited material, but did not suggest a 
definition of pornography. At the public hearings, we received many thoughtful 
and well-reasoned submissions about what should be considered pornography. 
The main themes of these presentations will be described below. | 


Firstly, however, let us examine the terminology used in the present law, 
and discuss the implications of that terminology for public policy. 


2. The Definition in the Present Law 


The Criminal Code does not use the word pornography in its prohibitions 
dealing with offensive material. Subsections 159(1) and 159(2)(a) deal with 
the production, distribution and sale of “obscene” matter. Subsection 159(8) 
provides that for purposes of the Code, any publication “a dominant 
characteristic of which is the undue exploitation of sex, or of sex and any one 
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or more of the following subjects, namely crime, horror, cruelty and violence” 
is deemed to be obscene. 


Certain other sections of the Code also use the term obscene. Section 160 
permits the seizure, forfeiture and disposal of obscene material. Section 161 
prohibits distributors from requiring retailers to accept for sale obscene 
materials along with others, in a so-called “tied sale” arrangement. 


In some sections, obscene is used in conjunction with other terms. Section 
163 creates the offence of presenting or allowing to be presented “an immoral, 
indecent, or obscene performance, entertainment or representation’. Section 
164 makes it an offence to use the mails to transmit or deliver anything that is 
““obscene, immoral or scurrilous”’. 


In all these sections the key test invalues the application of ““ccommunity- 
standards”. This community standards test developed in response to the use of 
the term “undue” in subsection 159(8). The question posed by the community 
standards test is, essentially, whether the exploitation of sex or of sex and 
crime, horror, cruelty or violence, is undue in the sense that it exceeds the 
contemporary Canadian community standards of tolerance. As we shall discuss 
below in greater detail, the application of this test, whether by judges or juries, 
can make the interpretation of this provision quite unpredictable. 


Other provisions of the Criminal Code do not use “obscene” at all. 
Subsection 159(2) of the Code makes it an offence to exhibit a disgusting 
object or an indecent show. Subsection 162(1) makes it an offence to print or 
publish in relation to any judicial proceedings “‘any indecent matter or indecent 
medical, surgical or physiological details, being matter or details that, if 
published, are calculated to injure public morals.” This use of an injury to 
public morals test in subsection 162(1) is the only use of such a test in the 
Criminal Code treatment of prohibited materials. 


The sections described above feature terminology which is very general. 
By contrast, a few sections of the Criminal Code describe quite particularly the 
kind of material which will attract the criminal sanction. Take, for example, 
subsection 162(2). The subsection makes it an offence to publish, in relation to 
any judicial proceedings for dissolution of a marriage, nullity of marriage, 
judicial separation or restoration of conjugal rights, any particulars other than 
the names, addresses and occupations of the parties and witnesses, a concise 
Statement of the charges, defences and countercharges in support of which 
evidence has been given, submissions on points of law, the summing up of the 
judge, the finding of the jury and the judgment and observations of the court. 


All of the sections dealing with obscene and indecent materials appear in 
the part of the Criminal Code entitled “Offences Tending to Corrupt Morals.” 


In Schedule C to the Customs Tariff' we find a prohibition against the 
importation into Canada of books, printed paper, drawings, paintings, prints, 
photographs or representations of any kind of an immoral or indecent 
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character. It has been held that this language, too, is to be interpreted on the 
basis of the community standards of tolerance test. In the guidelines issued to 
Customs officers to assist in the application of this test, we find a rare use of 
the actual term pornography. In these guidelines, “hard core pornographic 
pictures” are described as ones which lewdly and explicitly display the male 
and female sexual organs, sexual intercourse, sexual perversions and acts like 
bestiality. Prohibited reading material contains “explicit hard-core fictional 
text dedicated entirely to sexual exploitation and containing no redeeming 
features.” 


Regulations made under the Broadcasting Act? present yet another 
variation on this language. The regulations for AM and FM radio licensees 
provide that no station or network operator shall broadcast anything contrary 
to law, or any “obscene, indecent or profane language”.* The comparable 
regulations for television licensees prohibit broadcast of anything that is 
contrary to law or any “obscene, indecent or profane language or pictorial 
representation.””® 


From the foregoing review of the terminology employed in the various 
legislative provisions aimed at what may be popularly known as pornography, a 
number of observations can be drawn. One of the clear impressions is of the 
lack of uniformity in the terminology. However, although there is.a diversity of 
language, it is noticeable that many of the main provisions refer to obscenity or 
indecency. The title heading in the section of the Criminal Code containing 
most of these provisions makes it plain that these terms, and these offences, 
deal with what the legislators regarded as “corruption of morals”. 


3. What is Obscenity? 


This Committee has received many interesting and forceful submissions 
criticizing the use of the term obscene in the present criminal law. The 
emphasis of this terminology is almost exclusively on sexual morality (or 
immorality). This emphasis is captured well by this description of obscenity 
taken from an early Canadian decision: “something offensive to modesty or 
decency, or expressing or suggesting unchaste or lustful ideas or being impure, 
indecent or lewd”® This interpretation echoes the dictionary definition of 
obscenity: indecency, lewdness, foulness, loathsomeness.’? Indeed, as was 
mentioned in the public hearings, the Latin root of obscenity, “obscenus”’, 
means foul, repulsive, filthy, morally impure, or indecent. 


The emphasis on sexual immorality is at the heart of United States 
jurisprudence on obscenity. The touchstone for obscenity is that enunciated in 
Miller v. California: 


..whether “the average person, applying the contemporary community 
standards” would find that the work taken as a whole, appeals to the prurient 
interest, ... whether the work depicts or describes in a patently offensive way, 
sexual conduct specifically defined by the applicable state law; and ... 
whether the work, taken as a whole, lacks serious literary, artistic, political or 
scientific value.° 
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Only material which is within that definition is outside the protection of the 
First Amendment guarantee of freedom of speech. 


However, obscenity has not always been identified with the sexually 
impure. One of the definitions of its Latin root is “ill-omened, unpropitious’’°, 
and it has been suggested that its English counterpart originally had only this 
meaning. In Shakespeare’s day, we are told, the term obscene meant primarily 


“offensive to the senses, filthy, foul, disgusting”. Only secondarily did it refer 
to what was offensive to modesty or decency.!'! 


In assessing the terminology used in the present law, these historical 
antecedents of the meaning of obscene are well worth keeping in mind. The 
main focus of the law does indeed seem to be on the moral, or sexual, aspect of 
the definition, but there is still an element of the definition which reflects the 
more general idea of offence and disgust. Consider, for example, the double 
elements in the definition of obscene, namely sex and crime, sex and horror, sex 
and cruelty and sex and violence. In Bill C-19 proposed by the Minister of 
Justice in 1983, the elements of violence and cruelty were detached from the 
element of sex, thus emphasizing the dual nature of the obscenity definition. 
The omnibus bill proposed a new definition of obscene: 


-- any matter or thing is obscene where a dominant characteristic of the 
matter or thing is the undue exploitation of any one or more of the following 
subjects, namely, sex, violence, crime, horror or cruelty through degrading 
representations of a male or female person or in any other manner.” 


We note that although the sense of obscenity involves both the element of 
moral impurity and the element of disgust or offence, these two elements are 
not mutually exclusive. To many, the disgust and offence Category is a wide 
one, capable of including offensive sexual material as well as that which is 
offensive but not sexual. During the course of our work, we saw an image that 
most particularly seems to be within this Category that is offensive without 
being sexual. The scene is a highway, located in flat country. Military figures 
are present, moving about in a purposeless way. A large mechanized vehicle 
with a roller on the front comes down the road toward the viewer and runs over 
one of the figures who is standing in its path, with his back to the audience. We 
see first the grisly scene of the machine rolling over the human being, and 
subsequently, the gory shape on the road which is all that remains of the 
victim.'> There was, to our minds, nothing remotely sexual in content or effect 
about that scene, and yet it was powerfully offensive. 


The Williams Committee has said of the term obscenity that “‘it 


principally expresses an intense or extreme version of ... ‘offensiveness””.'* The 
Report of that Committee continues: 


It may be that it particularly emphasizes the most strongly aversive element 
in that notion, the idea of an object’s being repulsive or disgusting: that 


certainly seems to be the point when a person or animal is said to be, for 
instance, “obscenely” ugly or fat. '5 








The Williams Committee, quite rightly in our view, points out saa 
will be obscene things which are not pornographic, illustrating “i pees “ : 
the observation that it would be obscene to — deformed people 
funfair, but not, in its view, pornographic to do so. 


The Williams Committee also trenchantly observes: 


We suspect that the word “obscene” may now be worn out, and past oo 
useful employment at all. It is certainly too exhausted to do any more wor 


the courts."’ 


We are strongly inclined towards this view. On the one hand, it seems that 
the “offence” or “disgust’’ view of the “obscenity meaning, a es egies 
subjective element, may cast the net of the criminal law wae “i ‘ : pas 
everything that disgusts or offends that can or should be ro 1 ite : . te 
when the Code seeks specificity by such formulations as “undue exp . ae 
of violence or sex and cruelty, it is still, in our view, very sweeping. : 4s 
other hand, a focus on sexual morality, either alone or primarily, seems ake 
missing the essence of what is objectionable about much ee a 
material. In the course of our hearings and deliberations, therefore, ve - 
ourselves becoming more and more receptive towards the argument that there 
should be an overhaul of the terminology used in the Criminal Code. 


Having reached the point of agreeing that an overhaul is in pai 
however, we must next address the question of what is punts paid 
terminology. Significant numbers of people urged that the term pornograp : 
be adopted as the keystone of the criminal law, and proposed various qu 
particular definitions of the term. These recommendations, of course, return u 
to the discussion with which we began this chapter. 


4. What is Pornography? 


Even more so than in the case of obscenity, the problem of defining 
pornography is compounded by the vast and varied popular usage of neha 
We suspect that the very sound of the word pornography Lee it attrac i ¢ 
those who are describing material that ranges from the “naughty”, nae 
“off-colour” to the “hard-core” depictions of violence and ccna! ¢ 
abbreviation “porn” seems to be welcomed by many as an eeeprnan th that spi 
of four-letter words, in the company of such stalwarts as “muck”, dirt an 
“smut”. The versatile prefix “porno” combines well to form such oe 
appropriate, terms as “‘pornokitsch” (for pornography vos arts “a 
pretensions), pornocrat (an inhabitant of the pornocracy whic ie $ 
established in contemporary culture) and pornostrasse (a street featuring 


outlets reserved for the sale of pornographic material). 


The very wealth of popular applications for the term pornography points 
to one very interesting dilemma for those who seek to legislate in ig i 
Almost everyone could say of pornography, in company with Justice -_ 
Stewart of the United States Supreme Court, “I know it when I see it”. 
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However, because it depends on the standards and sensibilities of the viewer, 


such a subjective approach to the definitional task would be doomed to failure 
in the courts. : 


In the course of our public hearings, we became aware of the wide range 
of opinion among Canadians about what is offensive. At what could be called 
the conservative end of the spectrum are views like those of two witnesses at 
the Edmonton hearings, who want the legal definition of pornography to 
include any depiction or occurrence of sexual, physical relations outside 
heterosexual marriage; and those of REAL Women of Canada whose 
definition of pornographic contains material setting forth representations or 
descriptions of a person in a nude or suggestive pose or of sexual intercourse 
and the promotion, exploitation, glorification or glamorization of promiscuous 
conduct. At the other end of the spectrum is one memorable presenter at the 
Montréal hearings who regarded everything as acceptable (not pornographic), 
except for sexually explicit portrayals of children and representations of sex 
with the dead. The majority of views, of course, lay somewhere between these 
two extremes. We describe them in more detail below. 


Many legal definitions of obscenity have attempted to take account of this 
Subjective element by including a judgment factor to be applied by courts in 
determining what is criminal. The Criminal Code of Canada, as has been 
mentioned, uses the community standards of tolerance test, triggered by the 
phrase “undue exploitation” in the Code; the American jurisprudence also 
refers to the average person applying contemporary community standards. 
These formulations attempt to account for the role of taste and sensibility in 
determining what should be prohibited, while trying to limit that subjective 
component to the views of the mainstream of the community. 


We are not convinced that this sort of accommodation to taste on the 
subjective element is necessary or desirable in the criminal law. Many people at 
the hearings criticized the community standards test referred to above as 
unworkable. We think that this component tells us more about the viewer, or 
hypothetical viewer, of the material than about the material itself. Although 
we are concerned that persons not be forced to look at or to consume material 
which they find offensive, we think that provisions aimed at that problem are a 
better solution than a definition of pornography which contains as a key 
element, this subjective approach. 


We are not concerned here with refining the popular use and extension of 
the term pornography. We are, however, concerned about finding a definition 
which will assist in determining what might properly be the subject of 
legislative control. 


A useful starting point for this inquiry is, once again, an examination of 
the roots of the term. The Shorter Oxford Dictionary on historical principles 


describes pornography as a description of the life, manners, etc. of prostitutes © 


and their patrons; hence, the expression or suggestion of obscene or unchaste 
subjects in literature or art. The term is derived from the Greek words for 
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“harlot” and “writing”’.'° These origins should remind us of at least one aspect 
of “pornography” as the term now is used. The term refers to something 
“graphic”, a representation. An object which is not a representation 
(underwear, for example) could not be said to be pornographic, whether one is 
using that term in a popular or a more specialized way.” 


Our review of definitions of pornography given to us at the public 
hearings, and in the literature, has led us to the conclusion that there are really 
two types of pornography being discussed by those who have explored this area. 
Both of these types are encompassed within this general definition offered by 
the Williams Committee: 


Pornography essentially involves making public in words, pictures or 
theatrical performance, the fulfilment of fantasy images of sex or violence. In 
some cases the images are forbidden acts: so it is with images of violence. In 
other cases, the line that is transgressed is only that between private and 

_ public; the acts represented in the images would be all right in private, but 
the same acts would be objectionable in public.’' 


The notion of a line between private and public takes its meaning from the 
fact that it is sexual conduct that is at issue. Pornography is said to cross the 
line because it makes available for voyeuristic interest some sexual act of a 
private kind. The act is private to its participants, but cast into the public 
because of the medium in which it is portrayed. 


From this common starting point, however, there is some divergence. One 
sort of pornography is that which could be said to be merely sexually explicit, 
with very little emphasis on violence or forbidden (in the sense of illegal) acts. 
As the emphasis on violence or illegality increases, we move to another type of 
pornography, described by feminist thinkers such as Jillian Riddington and 
Helen Longino. The real message of such material is said to be sexual 
exploitation and degradation of its participants, with portrayal of men as 
aggressors and women as subordinate. 


We divide this material into two types here largely for purposes of 
discussion. Practically speaking, there can be no real dividing line between the 
two, since interpretation of a particular image depends to such a great degree 
on shades of meaning and implication, and on what a particular viewer brings 
to it. Indeed, some feminist observers say that all pornography, even that which 
is “merely” sexually explicit, conveys these messages of sexual exploitation and 
degradation. Consider, for example, the photographs in so-called soft-core 
pornography involving no representations of violence. It was pointed out that 
these images may portray women as ever eager to accommodate men’s sexual 
pleasure, with no mind or inclinations apart from that. Their eyes are vacant, 
their mouths slightly open, so that they look mindless. They are shown as nude 
or partially clad. Males, when they appear at all, are invariably clothed. 
Women are not shown in poses of mutually enjoyed sex, but often by 
themselves, displayed as objects for the male onlooker, who is the reader. Their 
bodies may be divided into zones or pieces by garter belts, the hems of robes, 
and so on, so that they resemble the “meat chart” at the grocery store meat 
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counter. Their pubic areas are often shaved into “‘acceptable”’ shapes, and the 
labia turned back to provide a better display of their sexual organs. All of these 


images from so-called soft-core pornography are cited by many witnesses as 
demeaning to women. 


The scheme of describing two types of pornography is adopted here merely 
to facilitate elaboration and description of what it is that people are saying 
merits, and does not merit, the attention of the law. 


The material which is “merely sexually explicit” we see best described by 
a definition developed by the Williams Committee, which we have modified to 
a certain extent. The second type of material is well described by Longino, 


Riddington, and Dworkin and MacKinnon. We discuss each of these 
approaches in turn. 


¢ Williams Committee proposes as its own w 1 finiti 
n orking de f 
por ography the following: g inition o 


a pornographic representation is one that combines two features: it has a 
certain function or intention, to arouse its audience sexually and also a 
certain content, explicit representations of sexual material (organs postures 
activity, etc.). A work has to have both this function and this content to be : 
piece of pornography.” 


Many people think that pornography has an element of explicit sex to it 
suggested by the terms “skin flicks”, “nudie magazines” and the like. While 
somewhat more obscurely, in some minds there is probably also a connection 
between pornography and sexual arousal. Here again, everyday language is 
instructive: pornography may be seen as a “turn on”, something to “get off 
on’, and so on. The Williams Committee definition does, then, encompass a 


great deal, if not most, of what the ordinary person would think of as 
pornography. 


| For this reason, we think that this definition, with the change which we 
discuss below, usefully represents one of the types of pornography with which 
the lawmaker must deal. However, having said that, we nonetheless hasten to 


point out that from the point of view of the lawmaker, the Williams Committee 
definition presents a major problem. 


The difficulty with the Williams definition as a basis for legislative 
drafting, is its reliance on an intention to stimulate sexually its consumers, as 
an element of pornography. We think that the element of sexual stimulation 
was included in this working definition because of the concern of the 
Committee for what can be called “the context problem”. It was pointed out 
during the public hearings of our Committee, that an image found offensive in 
one context, may be quite acceptable in another: a detailed photograph of 
sexual organs may quite inoffensively be included in a medical textbook, but 
would offend in a teen movie magazine. A photo of a naked infant bein | 
bathed by his or her mother would be acceptable, but a photo of a naked 
infant, surrounded in a threatening way by leather-clad adults, might not be. In 
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the former case, the issue is about the context in which the photograph 
appears. In the latter, it is a concern for the context, within the photograph, in 
which the nude infant is located. 


In both cases, persons looking at the photographs will be making certain 
inferences about what is going on in the photograph and, perhaps, in the mind 
of its producer. These inferences have a lot to do with someone’s determination 
of whether or not something is pornographic. An observer may infer, for 
example, that the photograph in the movie magazine is there to arouse the 
magazine’s reader. He or she may infer that the photo of the baby with the 
leather-clad figures is intended to arouse the reader, at least, in part, because 
of some other inference, namely that the baby may have something to do with 
the arousal of the leather-clad figures. Very few observers would infer that the 
medical book or the photo of the mother bathing her infant, were intended to 
stimulate sexually the viewer. Thus the impression in the mind of the observer 
about the presence or absence of intention to stimulate the consumer of the 
material, will have a bearing on the observer’s conclusion about whether 
material is pornographic. This type of impression is not, of course, the only one 
which influences the observer’s decision about what is pornographic, but it is a 
significant one. 


However, to focus on an intent to promote sexual stimulation as a test in 
law, simply because it is an element of the “context” analysis, is fraught with 
difficulty. Our observations of the current market in various types of 
pornographic material, lead us to suggest that the intent of the makers of most 
of it has a great deal to do with generating profits, and not very much at all to 
do with sexual stimulation. Much of this material is stilted, tawdry, and merely 
gymnastic, and any sexual stimulation connected with it would more likely 
happen because of the existing mindset of the consumer, than because of the 
intention of the producer. Any criminal offence which had as a necessary 
element an intent to bring about sexual stimulation, would, in our view, result 
in very few convictions. For this reason, we have restricted our use of a “sexual 
situation’’ test to only one section of our suggested reforms. 


Although we do not think that the Williams Committee definition is an 
appropriate foundation for the criminal law, we consider that it would be a 
reasonably popular definition of the sexually explicit sort of pornography. It 
might be made more exact by the introduction of a small refinement. Thus, we 
would say that a work is pornographic if it combines the two features of 
explicit sexual representations (content) and an apparent or purported 
intention to arouse its audience sexually. This formulation is not wholly 
satisfying because as we have discussed earlier, the emphasis would be on the 
inference drawn by the observer, and each person’s inference would be 
different. However, to leave only the content branch of the definition means 
that quite straightforward clinical material in an anatomy textbook would be 
regarded as pornographic, and that accords with neither the popular 
understanding nor the proper policies of the criminal law. To depart from an 
intent standard in favour of an effect standard would not really serve either. If 
effect were the test, then sexually explicit material which appalled or disgusted 
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law, we have created a scheme of criminal law which das mat depund on 
having first of all elaborated a satisfactory definition of “pormoarep ivy? 
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have concentrated on identifying the kinds and types of representations which 


we believe merit a criminal sanction, without striving to attach to one or the 
other of these types any particular legal or popular label. The terms obscenity, 
pornography and erotica all have such an elaborate web of primary, secondary 
and popular meanings, and so many different connotations dependent on the 
background of the particular person, that we have decided to avoid them for 
purposes of the criminal law. Similarly, where we believe that context should 
be taken into account in determining whether to impose a criminal sanction, we 
have spelled out what we think should be the defence, rather than relying on 
the presence or absence of an intent to stimulate sexually. 


This popular or general definition of pornography, as we have said above, 
really does not take account of what some persons appearing before us have 
called “the new pornography”. In the terms of the description in the Williams 
Committee, its images are fantasy images of sex and violence, which involve 
forbidden acts of violence.” 


Although these kinds of images might be included in the broad definition, 
there is almost no real profit in doing so. In fact, to include them would be to 
submerge them in the general, and to blunt the meaning which these images 
have assumed in the contemporary pornography debate. Accordingly, we 
consider it highly worthwhile to study this type of material separately, and to 
explore the popular definition of it, so that we can understand its implications 
for lawmaking. The origin of the word pornography in the classical Greek, 
meaning a description of the life and manner of prostitutes and their patrons, is 
one point of departure for those who theorize about the new pornography. 
From this root, it is argued that in pornography, women are graphically 
depicted as whores by nature. All women are demeaned by such a portrayal, 


and the humanity and aspirations of all women are circumscribed within this 
narrow compass. 


Helen Longino defines pornography in the sense that we have been 
discussing. After pointing out that not all sexually explicit material is 


pornography, nor is all material which contains representations of sexual abuse 
and degradation pornography, Longino continues: 


What makes a work a work of. pornography, then, is not simply its 
representation of degrading and abusive sexual encounters, but its implicit, if 
not explicit, approval and recommendation of sexual behaviour that is 
immoral, i.e., that physically or psychologically violates the personhood of 
one of the participants. Pornography, then, is verbal or 
which represents or describes s« 1 hat is d 
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This approach to pornography has been given legislative expression in a 


by-law passed by the City of Indianapolis to control pornography. 


The by-law defines “pornography” as follows: 


Pornography shall mean the sexually explicit subordination of women, 
graphically depicted, whether in pictures or in words, that includes one or 


more of the following: | -— 
(1) women are presented as sexual objects who enjoy pain or humiliation; i 
(2) women are presented as sexual objects who experience sexual pleasure in 
being raped; or Saas 
(3) women are presented as sexual objects tied up or cut up or mutilate ! 
bruised or physically hurt; or as dismembered or truncated or fragmente 


or severed into body parts; or | 
(4) women are presented being penetrated by objects or animals; or 
(5) women are presented in scenarios of 5 error ae eae 
torture, shown as filthy and inferior, eeding, bruised, or hurt in a 


context that makes these conditions sexual.”° - 





The drafters of the Indianapolis Ordinance, Andrea_ Dworkin and 


Catharine MacKinnon, also drafted a by-law for the City of Minneapolis, 
which was passed by Council but not approved by the Mayor. The Minneapolis 


by-law includes, besides those elements set out above, these four: 


(i) women are presented dehumanized as sexual objects, things or — 


(ii) women are presented in postures of sexual submission; 


(iii) women’s body parts — including but not limited to vaginas, breasts 
and buttocks — are exhibited, such that women are reduced to those 


parts; 
(iv) women are presented as whores by nature.”’ 
Although these two definitions are framed in terms of depictions of 


women, both by-laws also provide that the use of men, children or transsexuals 
in the place of women in these depictions is also pornography. 


changes to the hate literature section of the Criminal Code to recognize that 


Une of the crucial components of thinking behind these definitions of 
pornography may be hate literature directed toward women. 


pornography is the association between pornography and misogyny, or woman 
hating. The architects of the Indianapolis by-law, Andrea Dwetkia na 
ranean MacKinnon, contend that over the ages, the influence of pornogra- 
“ y on men who rule societies has produced misogynist institutions. Only now 
t at changes in technology and the market have brought pornography into 
widespread circulation have we begun to appreciate this connection.2* Others 
may argue that misogyny is expressed in pornography, but not ereated by it 
Whichever argument is advanced, there is said to be a clear and unmist kabl , 
link between pornography and women-hating. ices 


5. Pornography and (Erotica » 


Not all of those who seek changes in the criminal law advocate the use of 
the pornography terminology and approach as described. They comment within 
the framework of the existing law, with its emphasis on sexual morality, 
professing themselves content with the existing obscenity terminology. There is, 
however, much common ground occupied by those who have complaints about 


between pornography and misogyny, is that they see pornography as part ofa 
manifestation of a moral problem, taking the term “moral” x is alee : 
and not merely an issue of sexual morality. The point is made that use of ha 
term obscenity, with its connotations of sexua] morality, at best confines re 
problem too narrowly. At worst, it misstates its essential nature. According] 
some of the persons holding this view wish to replace obscenity in the Crtiainat 


Code with pornography, givi hae 
y, giving that term a definitio 
Dworkin/MacKinnon theory. CORREA RE ‘Ee 


terminology or not. 





One such area of agreement is to draw a distinction between pornography mutnant +a 
or obscenity on the one hand and “erotica” on the other. s defined by on rer ) ‘i 
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positive»choice’ Briefs submitted to the public hearings echoed these 
definitions of erotica. 
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In our —, this theoretical approach to pornography (or to the “new 
pornography’) is a valuable contribution to the debate. We think that the 


‘eliahtonabdiatmanen in our reworking of 1; . ditt 
definition, g the Williams Committee’s 


igur gain, 

at we see some difficulties in completely absorbing into the Criminal 

<° e the definitions proposed, particularly the Indianapolis by-law definition. 

e are concerned about having in the criminal law very broad terms that 
would cover a wide range of conduct. ’ iminalize i 


In the recent decision of Mr. Justice Shannon of the Court of Queen’s 
Bench of Alberta in R. v. Wagner?! the court declined to convict the accused 
under section 159(8) of the Code where the videotape in question was erotic. 


He accepted the definition of erotic presented to the court by 
definition very similar to those of Gloria Steinem and Margaret 


at given above. In the judge’s words, the definition of “sexually explicit 
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32 There is no aggression, force, rape, torture, verbal abuse or 
portrayal of humans as animals. The court found that contempory Canadian 
community standards would tolerate erotica, so defined, no matter how explicit 


it might be. 


think that such an approach to the problems in advertising would be nia 
as contrary to the Charter of Rights guarantee of freedom of setcuslon: it is 
not a “reasonable” limit on the right. Similarly, a prohibition on ptesentin 

women as whores by nature might be regarded as so vague as to offend he 
freedom of expression guarantee. ee 


Another slightly different, but entirely compatible, view of erotica is that 
taken by the Williams Committee. According to them, the erotic is what 
expresses sexual excitement, rather than causes it. In this sense, the erotic work 
will suggest or bring to mind feelings of sexual attraction or excitement. 
Referring back to its earlier definition of pornography as that which intends to 
cause sexual excitement, the Committee adds that erotic material may cause 
feelings of sexual excitement and put the audience actually into that state, but 
if so, that is a further effect. It follows from the Committee’s definition, 
therefore, that what is represented in an erotic work of art need not be just a 
“milder version” of the pornographic. Indeed, many erotic works of art have no 
explicit sexual content of any kind,?? and would thus not be regarded as 


pornographic at all. 


However electrifying these concepts may be in popular or academic 
thought, it remains inescapable that a regime of criminal law requires more 
precision and restraint than is in the Indianapolis or Minneapolis by-l 
definitions. Thus, while we believe that the thinking about the new am ate 
phy should influence public policy, we have refrained from incorporatin a 
particular formulations presented to us into our draft legislation. We ioe ss 
we discuss below, identified certain kinds of representations which we believe 
merit the criminal sanction, and have tried to describe these specifically rather 
than setting out a conceptual definition in the law. We have also sma 
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We appreciate this separation of the erotic from the pornographic, and 
agree with it. We have not, therefore, considered it appropriate to adopt the 
working definition of pornography proposed by the Badgley Committee: “The 


depiction of licentiousness or lewdness: a portrayal of erotic behaviour designed 
to cause sexual excitement.’ 


Many briefs stressed the importance of devising a legal regime which 
would not criminalize erotica, in order to reach pornography. Some saw the 
absence of true erotica in the Canadian culture as one reason why young people 
turn for information about sexuality to magazines and films which teach them 
that sex is violent and brings pain. Other briefs pointed out that a real harm of 
pornography is (in the straightforward words of one presenter), that it tells lies 
about women. Erotica, on the other hand, does not lie about women, or about 
their sexual partners. Erotic literature or art created by women, it was argued, 
will do much to counteract the message that is propagated in pornography; it 
will provide a voice for the expression of what women really are. Not only 


women, but also men and young people of both sexes will benefit from this 
development. 


We agree strongly that the criminal law should not stifle the development 
of erotic art. Nor do we want to fashion a criminal law regime that, in the 
name of protecting women, may serve to silence them. We do not, however, 
think that including a specific exemption for the “erotic” in the Criminal Code 
is the way to achieve these ends. Once again, while accepting the popular, or 
non-legal meaning of erotica, and the thinking behind its characterization, we 
have chosen to avoid the use of the specific term in our draft Code provisions. 
Instead, we have tried to be limited, and clear, about what we seek to expose to 
a criminal penalty, so that the “chilling effect” of our recommendations on 
genuine erotic expression will be minimized. 


6. Conclusions 


We have not tried to distil from the variety of popular meanings a pithy 
definition of pornography. In the discussions in this Report, we use the term 
pornography fairly generally and in the popular sense described in this chapter, 
because we are talking about what people complained to us about. When we 
come to our recommendations, however, we do choose specific terminology. 
Whereas we consider that it is natural and inevitable that different understand- 
ings of the term will proliferate in the public mind, we have decided to avoid 
for the most part use of “pornography” for legislative purposes. We are 
impressed with the variety of meanings attached to the term, and do not wish 
to import these into a system which we think should be characterized by clarity 
and certainty. We have similarly decided not to incorporate the term erotica 
into our recommended provisions. The only exception to this rule occurs in the 
titles of the sections we have drafted, for there we use the term pornography. It 


is, in that context, very carefully defined by specifying what sorts of acts are at 
issue. 
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For different reasons, we are recommending that the term opscene ve 
retired from the criminal law and related federal legislation. It will simply not 
encompass the kind of material which is being described as the new pornogra- 
phy, and to rely on the opinion of the hypothetical viewer for its interpretation 
(the community standards test), introduces an element of subjectivity with 
which we feel uneasy. 


Although we have avoided the formulation of our own brief working 
definition of pornography, we have been very aware of the two main sorts of 
pornography which preoccupy those concerned with this issue. Some would say 
that these are really one type, but in our effort to understand the phenomenon, 
we have left the apparent distinction as it stands, at least for purposes of 
analysis. One so: material is the merely characterized by 
both sexual content and an assumed or apparent intention to stimulate sexually 
the viewer. Missing thi 










pornography. The theoretical 
underpinnings of our contemporary appreciation of this sort of material are 
laid by such thinkers as Jillian Riddington, Helen Longino, Andrea Dworkin 
and Catharine MacKinnon. 


We believe that our recommendations must encompass both of these two 
large, and admittedly loosely defined, areas of pornography. Clearly, not all of 
it will merit criminal sanctions. Much may attract only regulation; other 
material will simply be left to individual taste and discretion. If we do not 
formulate our own precise working definition of pornography, though, there 
are those who will be wondering on what basis we will make these kinds of 


distinctions. 


As we have mentioned above, our approach has been to try to define as 
precisely as possible the kinds of images and representations which deserve a 
criminal sanction, or regulation. We have done this by calling into play the 
principles enunciated at the beginning of this report. Of all the images and 
types of images there may be, we have tried to determine which sorts merit the 
criminal sanction because of the extent and degree of their harm to these 
principles, which ones may we more appropriately leave to regulation because 
the nature and extent of their impact may be more in the area of offence 
than of harm, and thus containable by means other than the criminal law; and 
which should simply be left alone. In coming to our own determinations on 
these points, we have been very conscious of our debt to those who have 
struggled with the question of the meaning of pornography, whether we agree 
with them or not. They have created an intellectual matrix for these discussions 
which, we venture to suggest, is richer and more challenging than that of a few 
years ago. We shall describe in some depth in Section IV the provisions which 
we propose for the criminal law and related statutes. Now let us turn to an 
examination of what we have been told and what we have learned about the 
reality of pornography in Canada today. 
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' Customs Tariff Act, R.S.C. 1970, c. C-41, as amended. 
2 Revenue Canada, Customs and Excise, Memorandum R9-1-1, Ottawa, July 1, 1982, at Item 28. 


> Broadcasting Act, R.S.C. 1970, c.B-11, as amended by S.C. 1970, c.16 (1st Supp.), s. 42; c.10 
(2nd Supp.), s. 65 (Item 2); S.C. 1974-75-76, c.49, s.18. 


* Radio (A.M.) Broadcasting Regulations, C.R.C. 1978, c. 379, s.5(1)(a) and (c) respectively; 
Radio (F.M.) Broadcasting Regulations, C.R.C. 1978, c.380, s. 6(1)(a) and (c) respectively. 
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22 Williams Report at 103. 

?> Helen E. Longino, “Pornography, Oppression, and Freedom: A Closer Look’’. Laura Lederer, 


(ed.), Take Back the Night: Women on Pornography (Toronto & New York, Bantam Books, 
1980) at 29. : 


24 Ibid., at 29-30. 


25 Jillian Ridington, Freedom from Harm or Freedom of Speech? a discussion paper prepared for 
the National Association of Women and the Law, Ottawa, 1983. Among those recommending 
adoption of this definition are the Newfoundland Teacher's Association, the New Brunswick 
Advisory Council on the Status of Women, and Le Regroupement Féministe Contre la 
Pornographie, which has translated the definition into French, as follows: 


La pornographie est une représentation réelle ou simulée, en mots ou en images, filmée, sur 
bande vidéo, ou sous toute autre forme, de comportements sexuels, dans laquelle un-e ou plusiers 
des participant-e-s sont ouvertement ou implicitement contraint-e-s 4 cette participation, ou sont 
blessé-e-s ou molesté-e-s physiquement ou psychologiquement: comportement dans lesquels un 
déséquilibre de pouvoir est évident ou implicite du fait de l’immaturité en age de tout-e 
participant-e, ou du fait de certains aspects du contexte de la représentation; représentation dans 
laquelle ces comportements peuvent étre interprétés comme étant encouragés ou endossés. 
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28 Memorandum to Minneapolis City Council from Catharine A. MacKinnon and Andrea 
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Chapter 5 


Views from the Public Hearings 


1. Introduction 


Any attempt to summarize in a few pages the views presented by hundreds 
of different organizations at public hearings in 22 different centres across 
Canada might seem to be an impossible task, doomed to failure, particularly 
when one considers the wide divergency in the views held by these organiza- 
tions. Analysis of the briefs submitted at the hearings showed that there is a 
wide range of opinion among Canadians about what is offensive and what 
should be considered pornographic. 


At the conservative end of the continuum are those who want the legal 
definition of pornography to include any depiction of sexual activity, whether it 
be inside or outside of marriage, or any depiction of persons in nude or 
suggestive poses. At the other end of the spectrum are those who found all 
pornography acceptable, except for explicit sexual portrayals of children. 
Between these two extremes, there was a wide range of opinion as to what is 
acceptable. The position of most feminist groups, and some church organiza- 
tions, was that erotica, which they described as sexually explicit material which 
contains no violence or coercion and in which the participants were there by 
choice, was acceptable. They were totally opposed however, to violent 
pornography, which they defined as material with a sexual content combined 
with violence, degradation and abuse, with men shown as the aggressor and 
women as the subordinate or victim. 


Indeed, despite the differences of opinion as to what should be considered 
pornographic, there was consensus in this area: the question of what should be 
done about violent pornography. A large majority of presenters expressed 
strong concerns about the prevalence of violent pornography and urged that 
government controls be strengthened to ensure that such material is kept off 
the newsstands and is prohibited on television. 


The witnesses and groups favouring controls came from women’s 
organizations, churches and church groups, with a smaller number of 
community organizations and educational associations, such as teachers’ 
federations in several provinces. There were also a few men’s organizations, 
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which had been set up specifically to oppose pornography, a sprinkling of 
elected representatives from every level of government, some municipal 
officials, and some representatives of police forces or police unions. 
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Association and a aaa of retailers in a few cities; and thirdly, gay rights — 


In its analysis of the briefs from such a wide diversity of organizations, the 
Committee found that the majority of submissions had concentrated on similar 
aspects of pornography, although some focus more strongly on certain issues. 
Large numbers of briefs described the proliferation of pornography in their 
own communities and many reported on their efforts to control or prohibit its 
availability, either through the use of municipal by-laws, provincial censorship 


powers over movies, or local enforcement of Criminal Code provisions 
prohibiting obscene materials. | 


There was considerable discussion of a new definition of pornography and 
of the difference between pornography and erotica. Many briefs explored the 
issue of the link between pornography and violence and supported their 
positions with local anecdotal evidence, as well as reference to academic 
research studies, many of which were from the United States. 


We received numerous recommendations, some in considerable detail. for 
changes to legislation at all three levels of government. At the federal level 
major changes to the Criminal Code provisions on obscenity were proposed as 
well as to the Customs Act, the Broadcasting Act and regulations of the 
Canadian Radio-Television and Telecommunications Commission. At the 
provincial level, there were strong suggestions that provincial censorship or 
classification boards, which now censor and classify movies for public showing 
should also deal with home videotapes. At the local level, there was unanimous 
support for the introduction of municipal by-laws to control the display of 


pornographic magazines and videotapes so as to keep them out of sight of 
children. 


2. The Prevalence of Pornography 


Many groups, in preparing their briefs, had conducted local surveys to 
determine the type and availability of pornography in their own communities. 
The Manitoba Advisory Council on the Status of Women reported, for 
example, that a random survey of 17 local retail stores in Winnipeg revealed 
that only two of the stores did not sell pornographic material. In the others, the 
material ranged from two to well over 400 different examples of pornography 
The London Status of Women Action Group reported that over 80 percent af 
local variety stores sell pornography, with many having as many as 100 
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ow pornographic movies at club social functions. 


; | fetes a eir concern at the increasing amount of violence, both 

Wn purnugiapuie imagazines and videotapes, as well as in movies shown in public 

theatres. The Canadian Federation of University Women, in Toronto, quoted a 

report from Mary Brown, director of the Ontario Film Review Board which 

estimated that in 1982 only one film in twenty contained sexual violence. By 
1983, it was one film in nine. 


Sy 


The effect of pornography on women, children and on society as a whole 
was described in sensitive terms by some church as well as lay organizations: 


In recent years, pornographic publications and movies have become more and 
more explicit as well as more readily available. Pornography victimizes and 
debases women by portraying them as mere objects, an 

portraying a stereotype of aggression. Pornography increasingly uses children 
as subjects, and increasingly depicts and incites to violent behaviour. 
Anglican Diocese of Toronto 
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Pornography does not recognize or celebrate the holistic reality of our 
humanity, the integration of body, mind and spirit. Pictures and descriptions 
; reduce women to sexual parts, mindless bodies to be played with, poked or 
& even mutilated ... Pornography fails to recognize the wide range of emotions 
by made possible by human encounters ... Pleasure for men is portrayed through 
acts of inflicting pain or exercising power. Women, supposedly, find pleasure 
in experiencing pain .... 
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Pornography promotes racism ... (and) supports and promotes the belief that 
é female sexuality is dirty or evil ... (It) perpetuates the terrible myth that 
: sexual violence is deserved and needed by the normal female .... 
United Church of Canada, London 


a ... the nihilism of pornography can only be considered as anti-life, harmful to 
- the dignity of people and to the development of sane and lasting personal 
| : relationships as the basis of healthy family life. Because it fails to accept 
: sexuality as a unique gift for understanding and for creating new life in the 
5 image of another person, pornography is anti-sex. 

: Canadian Conference of Catholic Bishops, Ottawa 


Of particular concern to municipal officials who participated in the public 
hearings was the difficulty encountered in trying to draft and enforce by-laws 
to control or prohibit pornography. Additionally, several cities, among them 
Ottawa, Toronto and Vancouver, complained that the present Criminal Code 
provisions on obscenity are so nebulous and so open to various interpretations, 
that they are extremely difficult to enforce. 


We have ... a situation in Vancouver where 15 charges of obscenity were laid 
against an adult entertainment store in January of 1983. The case has been 
adjourned pending an appeal on yet another case in Victoria where a decision 
is expected shortly. However, if the Victoria decision finds for the 
prosecution, local Crown Counsel expect that that decision will be appealed 
all the way to the Supreme Court of Canada and they want a ruling at that 
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full of books, magazines and videotapes which they deem to be obscene. The 
distributors of these materials are still in operation. 
Alderman May Brown, Vancouver 


The Committee received many different estimates regarding the size of 
the pornography industry in Canada and North America. The Canadian 
Coalition Against Media Pornography, Ottawa, estimated that in North 
America the income grossed by pornography “ranges from $12 billion a year to 
$50 billion a year, not including videos. In Canada, estimated earnings from 
pornography controlled by organized crime is $500 million a year.” David 
Scott, of Toronto, told the Committee that after discussions with law 
enforcement personnel he formed the view that these sales figures are 
significantly inflated by the money from other criminal activities being 


“laundered” through the pornography industry: profits from drugs, racketeer- 


ing, and loan sharking. He estimated that conceivably two thirds of the income 
is laundered money. 


In each city in which public hearings were held, the Committee was 
provided with samples of pornography and descriptions of the nature and 
availability of pornography in that community. In Montréal, Monica Matte 
observed that the line between soft and hard core material is disappearing. She 
presented an exhibit of pornography available from one downtown store. It 
featured incest of all kinds, explicit sexual representations of pregnant women, 
bondage, racial pornography, child pornography and child prostitution. 
Excerpts from some of the descriptions of pornography follow. 


[the] images present in the mass media have become ever more 
pornographic over the last decade. Society has increasingly allowed these 
images to become an acceptable and normal component of entertainment. 
The juxtaposition of “sex” and overtly aggressive behaviour, from beatings to 
rape, is commonly found on prime-time television. Each time a new frontier 
of violence and sexual exploitation is crossed by mass culture, traditional 
pornographic images become more violent and explicit. 


... [in soft-core pornography] the images of women ... are exclusively 
vulnerable and available. Women are often referred to as “girls” or by even 
more denigrating terms, and they exist solely for the sexual gratification of 
male masters. Soft-core pornographic magazines such as Playboy and 
Penthouse depict women on their backs or in crawling positions, often with 


their buttocks or vaginas displayed for male approval. The positions signal 
total submission. 


B.C. Teachers Federation, Vancouver 


Examination of soft-core magazines shows that there is much more incest, 
pedophilia, and violence and humiliation of women than there was ten years 
ago. [We see as pornographic] material which is produced with the intention 
of or effect of sexually stimulating the consumer by the portrayal of a power 
relationship .... The mere fact that material has the effect of sexually 
stimulating the consumer does not make it pornographic. 

Toronto Area Caucus of Women and the Law, Toronto 


Pornography is yet another way to silence women. Most women ignore 
pornography; it is marketed by men for men. The instinctive reaction of many 
women to pornography is revulsion. The increasing violence, abuse and 
degradation of women in pornography reveals it to be not about sex or love, 
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but about power of men over women. A common thread running through it is 
that women are animals, slavishly devoted to carnally pleasing their masters, 
who are fully dressed, rational and in control of them and the situation. 
Young Women’s Christian Association, Winnipeg 


[We] feel in danger of being swamped with a flood of pornography - 
magazines, movies and now videotapes, almost all made outside Canada. Our 
very culture is being undermined and our way of life threatened. 

Canadian Federation of University Women, Toronto 


3. The Effect of Pornography 


- The effect of pornography on women, children and society was described 
in considerable detail in many briefs. The concern of most participants was 
threefold: that pornography degrades women, robs them of their dignity as 
individual human beings and equal partners within a relationship and treats 
them as objects or possessions to be used by men; that male violence against 
women is treated as socially acceptable and viewers are desensitized to the 
suffering of others; and thirdly, that these two influences will have a strong 
negative influence on children and on the family. 


ol pt. spectrum of soft to hard core is often 
alluded to, wit or explicit connection that hard core pornogra- 
phy is dangerous, while soft core pornography is not, or at least, not so 
dangerous. We dispute this. All pornography is dangerous to women, because 
it robs us of our dignity, the right to be treated with respect as complete 
beings, and it squanders our needs as men and women to engage with others 
as equals. 


Manitoba Advisory Council on the Status of Women, Winnipeg 







The dignity of women is undermine nd [they] are seen by 
men as obj hich contributes to the 
problem of battered women. Even the most mild form of pornography is 
harmful. The values which support family love, mutual respect, and 
generosity are undermined, and lust, exploitation, selfishness are promoted. 


The growing presence of pornography harms society [because] it: 
1) increases violence; 

2) damages family relationships; 

3) influences young people to engage in pre-marital sex; 


4) children are harmed and exploited. 
Concerned Morality League, Winnipeg 


Nous considérons en effet que toute pornographie, qu'elle soit douce ou 
“dure’’ et méme dans les cas ou elle ne recourt pas explicitement 4 la violence 
est violente lorsqu’elle suggére que les femmes ont pour unique fonction 
d’exciter sexuellement les hommes, qu’elle les ravale a l’état d’objets destinés 
a étre manipulés, exploités, dégradés, qu’elle les réduit a leurs seuls organes 
sexuels, qu’elle refuse aux femmes tout statut d’egalite et d humaine 
autonomie. Cette perception de la femme est incompatible avec la dignité 
humaine. La pornographie alimente des attitudes et des comportements 
fonciérement sexistes, discriminatoires a l’égard des femmes alors méme que 
notre société prétend promouvoir l’égalité des femmes. Il y a certes une grave 
incohérence a se préoccuper des problémes du viol et des femmes battues 
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alors que fon permet que des femmes soient agressées et violentées a Pécran, 
sur photos, dans les livres ou de toute autre facgon. 
La Fédération des Femmes du Québec, Montréal 


Pornography is unacceptable not because it 
it p 
is sexist material that portrays women as a 


adati ornography advocates, 
encourages and condones coercion, sexual violence and battering and portrays 


these activities as normal behaviour. As an expression of sexist ideology, 
pornography promotes a climate in which acts of sexual hostility directed 
against women are not only tolerated but ideologically encouraged. 


rtrays explicit sex but because 







Women are ... terrorized by the message that male violence and power is so 
prevalent and menacing. Pornography alienates women and men. In no way 
does it foster healthy sexual or human relations any more than other forms of 
hate literature would foster healthy relations between races or religions. 
Ontario Advisory Council on the Status of Women, Toronto 


-- Exposure to pornography leads to an increase in violent sexual crimes and 
aggressive anti-social behaviour. The person exposed to pornography is being 
conditioned to think that not only is violence socially acceptable, but that it is 
sexually stimulating and that the person who is unwilling to be the recipient 
of the violent act will enjoy it if forced to submit .. Pornography suggests 
that a woman’s value lies in her physical appearance and her ability to 
sexually satisfy a man. All other Capabilities are trivialized ... Pornography 
undermines values that are important to our society because it dehumanizes 
the participants, desensitizes the viewers to the suffering of others, and 
distorts mutual, caring expression into a base act committed by a powerful 
figure upon a powerless object. 

Provincial Advisory Council on the Status of Women, St. John’s 


Pornographic material ... makes us inclined to accept violence, to downgrade 


and even deny the dignity of other people, and to unleash our tendencies to 
dominate others .... 


Canadian Conference of Catholic Bishops 


Pornography negates sexuality as an expression of love and a form of 
intimate communication between equal human beings. It focuses merely on 


parts of the body ... (and) ignores mind and spirit, and turns human beings 
into objects. 


United Church of Canada, Toronto 


[Pornography] distorts wholesome and God-given sexual relationships (and) 
exploits them for profit, so that persons who, in God’s purpose, are capable of 
and deserving of fulfilling personal relationships are deceived into accepting 
debased fantasies in place of love and commitment. 

Anglican Diocese of Toronto 


Pornography desensitizes people to each other and destroys the foundations of 
love, of family, and of human relationships. 
Salvation Army, Toronto 


One of the most interesting perspectives on the effect of pornography on 
children, its effect on young boys, was presented by one of the few men’s 
organizations to appear at the public hearings, Le Groupe d’hommes contre la 


pornographie et l’exploitation sexuelle (Men Against Pornography), Québec 
City. 


CSO 





Il est malheureux de constater que la sexualité des hommes gravite beaucoup 
autour de la pornographie ... Tout cela n’est pas surprenant, car c’est souvent 
a partir de la pornographie que les hommes apprennent a donner forme a 
leurs désirs, y puisent leurs “techniques” et leurs croyances par rapport a leur 
sexualité. Cet apprentissage commence trés tét dans la vie. Pour la plupart 
des hommes de notre génération, c’est dés le début de l’adolescence que nous 
avons commencé a consommer de la pornographie. C’est surtout la que nous 
avons tiré nos critéres de performance sexuelle, de virilité et ce que nous 
croyons savoir sur la sexualité féminine. Il en va de méme de la génération 
des 15-20 ans: une enquéte menée par un professeur de sexualité du CEGEP 
Lévis-Lauzon auprés d’étudiants de 19 ans a montré que 98.5% d’entre eux 
avaient déja “consommé” de la pornographie, et ceci en moyenne dés | Age de 
13-14 ans. Un sommet. semblait atteint vers 17 ans, pour diminuer ensuite. 
Mais Il’apprentissage était fait. Dans un atelier que nous avons récemment 
animé, un des hommes présents a avoué qu’il avait commencé 4 regarder les 
revues pornographiques de son frére a l’d4ge de 8 ans. Méme avant I éveil de 
sa sexualité adulte, il avait déja la téte pleine d’images pornographiques qui 
allaient orienter ses désirs dés leurs premiéres manifestations 4 son 
adolescence. | 

Le Groupe d’hommes contre la pornographie et Il’exploitation sexuelle, 


Québec City 


While most of the briefs focused on the social harms that are caused by 
pornography, one economist described the effects which pornography has on 
women’s position in the economy. 


. It 1s not pornography, existing independently, that threatens women’s 
acceptance into and contribution to our economic infrastructure, but 
pornography as a particularly invidious form of sexism that has thus far 
defied our legislators in their attempts to protect women from sexual 
discrimination. Only an intrinsically sexist society could so wholeheartedly 
support (financially and legally) the sheer volume of pornographic materials 
available ... it is pornography, the most visible and virulent symptom/form of 
sexism that may continue to segregate women’s abilities from the economic 
mainstream long after legislation protecting equal pay for work of equal 
value, or prohibiting sexual harassment, or even encouraging affirmative 
action is in place and is being practised ... [Pornography is] as much to blame 
for the slow integration of women into our economic framework as any other 
manifestation of sexist attitudes. 

Carl Beigie, economist, Toronto 


4. Definitions of Pornography 


The nature of pornography and how it should be defined created a great 
deal of discussion during the public hearings. The discussion raised two 
important questions: first, the difference between pornography and erotica, and 
secondly, the question of where, in the continuum of sexist portrayals of women 
in the news media, the portrayal of women becomes actually pornographic. 
While many definitions were proposed, the three most often quoted definitions 
were those developed by Helen Longino, an American feminist and writer, by 
Jillian Ridington, a Vancouver researcher, and by Andrea Dworkin and 
Catharine MacKinnon, of Minneapolis. All of these definitions are discussed in 
the previous chapter. 








Helen Longino’s definition, which was quoted in many briefs, is as follows: 


Pornography is verbal or pictorial material which represents or describes 
sexual behaviour that i 


participants in sucha way as to endorse the degradation. (Emphasis in 


original) 





The distinction between pornography and erotica created differences of 


opinion between groups with a feminist perspective and those on the 


conservative end of the spectrum. According to many groups, the distinction is 
crucial. 
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[Erotica] represents images in which the participants ar 

abused and are presented as participating equally and freely. Erotica 
celebrates the positive, healthy experiences of mutual sexual enjoyment 
between adults. 


Manitoba Action Committee on the Status of Women, Winnipeg 


Erotica is for sexuality, since its message implies a mutually pleasurable 
expression between people; pornography is about commercialized sex. 
dominance, conquest, and violence against women. Erotica suggests a more 
balanced power relationship and respect for the body; pornography forces a 
distorting commercial relationship between the conqueror and victim, and 
hence is degrading to both male and female. 

Deborah Seed, Montréal 


The conservative position on erotica was that it should be included in the 
definition of pornography and prohibited or controlled. 


... Consensual sex, as portrayed in the media, can be destructive of Canadian 
societal values ... Depictions of explicit, consensual sex would lead to an 
expectation that any woman will consent, leading further to coercion in real 
man-woman relationships. Even depictions of loving, indeed marital, sexual 


intimacy in full, explicit detail ... ultimately dehumanizes sexuality itself .... 
Roman Catholic Archdiocese of Toronto, Toronto 


... there is a direct relationship between habitual exposure to standard sexual 
material referred to as “erotica” and an increased desire for more bizarre 
material .... If the people in the representation ... seem to be “consenting 
adults” rather than people involved in “degrading”’*or ‘ ing” activity, 


the material could still be pornographic .... Pornography should be defined so 
as to include ... explicit sexual acts. 


REAL Women of Canada, Toronto 


4.1 Pornography as Part of a Continuum 


The view that pornography was only the extreme end of a continuum of 
Sexist portrayals of women was held by many of the organizations which 
presented briefs to the Committee. As one participant put it, “pornography is 
the heartbeat of a sexist society.” It reflects and reinforces the sex-role 
stereotyping and existing inequalities of the larger society, reflecting the power 
relationships of males and females, as well as those in adult-child relationships 


role stereotyping of women creates an | 
isrepresentation and 


and inter-racial relationships. 


Media Watch considers that sex 
environment that encourages the 
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women. The extreme form of this attitude is pornography. 
Presently our environment is polluted with messages that tell us women are 
, victims, and only valuable if they are 


young, beautiful and white .... 


Male dominance and female submissiveness are at the very heart of the 
stereotype of men and women. Pornography is the extreme portrayal of 
dominance-submissiveness, the objectification and the abuse of women. 
Media Watch views sex role stereotyping and pornography as a continuum 
which must be uprooted from our culture. 

Media Watch, Calgary 


Pornography has an important function in society’s oppression of women. It is 
the propaganda, the prop, supplying men with examples of society’s model of 
masculinity. Pornography helps to ensure women’s sexual, social, political 
and economic repression. It cannot be a coincidence that pornography exists 
in a society where women are raped, beaten by husbands, pushed into low 
income work and generally not taken seriously. 


It is a painful act of self-recognition of Christians, especially male Christians, 
that the Church has transmitted and shaped male domination in western 
culture. It is beyond doubt that the Church is part of the problem. But with 
God’s grace, we may find courage to become part of the solution. 

United Church of Canada, Toronto 


5. The Link Between Pornography and Violence 


One of the most controversial aspects of the public hearings was the 
conflict that arose over the link between pornography and violence against 
women. Those advocating the strengthening of government controls over 
pornography were convinced that psychological and sociological research had 
definitely established that such a link existed. Civil liberties groups and others 
who opposed controls were just as firmly convinced that no such link had been 
established. The Committee’s conclusions on this issue are discussed elsewhere 
in the Report. This section will simply provide a sample of the views presented 
at the public hearings, with no comment as to their validity. 


The Metro Toronto Task Force on Public Violence Against Women and 
Children provided a brief summary of the highlights of the research that has 
been done on pornography and violence. 


1. Research in communications and psychology shows that the portrayal of 
violence in the media contributes to subsequent anti-social behaviour by 
its viewers. Scientists no longer question this effect; rather they now 
investigate to what degree anti-social behaviour is elicited, from whom, 
and under what conditions. 


2. Research in experimental settings shows that the portrayal of sexual 
violence leads to subsequent violence against women. Under certain 
conditions of arousal, viewing sexual violence causes male subjects to be 
even more violent toward women than when they view non-sexual violence. 


3. Research evidence is growing that so-called ‘non-violent’ or ‘soft’ 
pornography also causes males to behave aggressively toward women, 
although less intensely than the portrayal of violence alone or the 
portrayal of sexual violence. 
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4. While social science shows unequivocally that exposure to violent 
pornography is a contributor to sexual aggression and violence, the rules 
of scientific evidence make it difficult, if not impossible, to prove that it is 
the direct cause of such behaviour. 


However, as prominent scientists have noted, neither has the Surgeon 
General (in the United States) unequivocally proven that cigarette 
smoking is a direct cause of cancer in human beings. Both, however, have 
accumulated compelling evidence of causal links. 


These findings, and many related findings described in the literature, 
indicate ample justification for our society to quickly take steps toward the 
elimination of violent and aggressive pornography. 

Metro Toronto Task Force on Public Violence Against Women and 
Children, Toronto 


Many groups provided the Committee with anecdotal evidence of the 
connection between pornography and violence in their own communities. The 
Ontario Advisory Council on the Status of Women included a compendium of 
anecdotal and circumstantial evidence linking pornography to actual crimes 
committed in North America. Le Regroupement Féministe Contre la 
Pornographie, in Montréal, described their work with battered women and 
reported that they are increasingly encountering women who have been forced 
to re-enact scenes from pornography consumed by their partners. The 
Canadian Federation of University Women in Toronto cited several Canadian 
murder cases in which there was said to be a connection between the 
murderer’s actions and his use of pornography. A social worker, a member of 
La Fédération des Femmes du Québec, conseil Régional Saguenay, told the 
Committee that she frequently meets situations where women are required by 
their spouses to engage in unusual practices, to join in group sex and exchange 
partners, to engage in the sexual practices their spouses have seen on 
pornographic films in local bars, and to pose nude. 


The Toronto Area Caucus of Women and the Law, like many other 
groups, cited studies by Professors Malamuth and Donnerstein to support their 
view that pornography encourages male violence against women by linking 
men’s sexual arousal to violence and conditioning them to perceive violence as 
an essential component of sexual excitement; by showing violence against 
women as acceptable; by depicting women as enjoying violence against 
themselves. 


Many took the view that while research linking pornography and violence 
is in its beginning stages, they personally do not want to wait for confirming 
evidence of the negative long-term effects of violent pornography. They believe 
that the probability of a strong link between violent pornographic videos and an 
increase in sexual offences must be taken seriously until proven false by 
Statistical evidence. 


They point out that pornography, like advertising, is a message with the 
aim of influencing behaviour. Since studies have already established that sexist 
advertising reinforces sexual stereotypes, pornography must have some 
influence on male behaviour. 





I compare pornography to racist films or literature: the medium does not 
cause misogyny in the case of pornography, nor racism in the case of racist 
material, but can serve to confirm these values, lend them legitimacy and 
encourage behaviour based on those values. From this confirmation, this 
legitimization, stems the harm. 
Mayor Marion Dewar, Ottawa 


Current scientific study (Malamuth and Check) has proven that in the 
laboratory setting there is no question that the sexual violence depicted in 
aggressive, violent pornography leads to aggression toward women. 
Specifically, there is considerable evidence showing that exposure to 
aggressive pornography dealing with rape produces a lessened sensitivity to 
rape, an increased acceptance of rape myths and interpersonal violence 
against women, as well as self-reported possibility of raping. 

Canadian Coalition Against Media Pornography, Ottawa 


6. Municipal By-Laws and the Display of Pornography 


Many groups described their efforts to persuade their municipalities to 
introduce or enforce by-laws to control the access of children to pornography. 
Major difficulties arose because of the vagueness of the federal legislation 
regarding obscenity and the enabling provincial legislation in some provinces, 
as well as the reluctance of local governments to act. 


The recommendations made by most groups, including civil liberties 
associations, was that the display and sale of sexually explicit materials should 
be restricted to adults. Some suggested that all such magazines should be 
displayed behind opaque barriers at a height of 1.5 meters above the floor and 
that such publications should be sold in sealed plastic packages. 


7. Film Classification and Censorship 


Most groups favoured the continued provincial classification or censorship 
of all movies to be shown in public, although there was some criticism of 
particular provincial boards. There was also strong support for the proposal 
that provincial censor boards expand their duties to include the censorship of 
videotapes destined for private viewing. 


[This group] favours the establishment of a classification and labelling 
process of all video recordings, including a process of pre-screening by a 
permanent board and forfeiture of all material deemed illegal .... 

People and Organizations in North Toronto, Toronto 


[We] recommend that censor boards be given more adequate staff to cover 
the enormous volume of material being imported; have their mandates 
expanded to cover video cassettes, be they shown in public, rented or sold for 
private use; and similarly, be made responsible for the review of all television 
transmissions. 

Roman Catholic Archdiocese of Toronto, Toronto 


[NAC] cautiously advocates limited and clearly defined censorship and 
recognizes the need and difference between prior and post restraint measures. 











The attendant problems of the former can best be avoided by issuing clear 4 9 Recommendations for Change 
and explicit guidelines and by the selection of Censor Board members who 3 : 


have a comprehensive awareness of the problems of violence against women 


. . agai i witnesses 
... Prior restraint [should] be used to eliminate only the most blatantly In summing up their recommendations for change, many 








pornographic material and ... post restraint or the use of the Criminal Code a ; emphasized that it was not only the actual laws that need to be changed, but 
provisions [should] be used to deal with material that either escapes the prior a the administration of the laws. Many believed that the proliferation of 
restraint process or which clearly exceeds the guidelines. + pornography is not unrelated to the fact that our society, including its entire 
National Action Committee on the Status of Women, Toronto . justice system, is controlled by men. 
The Manitoba government is now examining a host of reforms, including 4 As it stands now, men make virtually every decision about what is and what is 
classification of videos for home use and regulating the use of satellite a not obscene: at the source, in the conceptualization of sex roles by male 
pornography in hotels and beverage rooms. However, without the suggested a producers of pornography; at the newsstand, the bookstore and box office, in 
federal refor ms, these initiatives cannot go ahead. : the acceptance or rejection of pornographic materials for sale or purchase by 
Manitoba Action Committee on the Status of Women, Winnipeg = predominantly male retailers and customers. Obscenity laws are written, 
SI argued and passed by legislatures comprised almost entirely of men ... The 
a same laws are enforced at the borders by Customs inspectors who are almost 
_ invariably male, and in the community by police departments staffed 
x overwhelmingly with men. Breaches of obscenity laws are prosecuted by male 
s lawyers in courts presided over by a male judiciary. So called “expert” 
8. Canada Customs 7 testimony is supplied, almost without exception, by male witnesses .... 
: “1: ‘ ; . Furthermore, day-to-day coverage of the obscenity issue is directed by male 
Ltn: of Canada Customs to prevent the importation of . great a publishers, editors, editorial writers and reporters, with the inevitable result 
deal of the most violent pornography into Canada was strongly criticized in 3 that male sensibilities predominate, usually to the virtual exclusion of any 
many briefs. Excerpts from the Ontario Advisory Council on the Status of g comment at all by women. 
Women brief summarized the major concerns. x Judith Dobie, Montréal 
1) i wv greece neg shea as bang = po icone 3 The specific recommendations for change made by the majority of 
sexual explicitness rather than violence or % ; ey . ; 
degradation. As a result, the more harmful types of pornography are % women’s groups are similar in intent to those proposed by the National Action 
allowed over the border. < Committee on the Status of Women whose proposals are outlined below. 
2) Customs practices are not the same across Canada. The Joint Forces a 1) The coe provision regarding ‘obscenity’ (Section 159, of the 
Project “P’’ in Toronto has found that British Columbia and Québec allow s Criminal Code) should be repealed. 
materials to cross their borders which would be prohibited in other A “ysis —_— 
provinces. The Attorneys General in the provinces set their own obscenity a 2) (a) A new offence, prohibiting the manufacture and distribution 


guidelines and standards and Customs officials tend to follow those a 
guidelines. Once over the border the material can be freely transported 7 


across Canada. ee 


3) The heavy volume of traffic at border crossings creates a situation in 
which only a comparatively small number of vehicles can be searched. 


6) The federal guidelines for determining what is immoral or indecent are 
vague and decisions made by Customs officials are often subjective. 


8) Legitimate movie houses are given 60 days to decide whether they can 4 


afford to make the cuts necessary to allow importation. During the 60 
days that the film is in Canada thousands of copies can easily be made. 
The movie house may then take the original film back to Customs stating 
that it could not afford to make the cuts. The original film is then banned 
by Customs, but copies are not covered and would have to be found and 
seized. 


The recommendations made by most groups focused on the need to: 
strengthen and standardize the Customs procedures; to train Customs officers 
and provide them with guidelines; and to eliminate the 60-day period 
apparently allowed in some Customs areas to importers of commercial films so 
that they can have the film reviewed and classified by provincial authorities. 





of pornographic material should be incorporated into the 
Criminal Code. This provision should not be located in the 
“Offences Tending to Corrupt Morals” section of the Code, 
but should either be in a new, independent section or be 
included in the section dealing with “Offences Against the 
Person” or under “Hate Propaganda”. 


Pornography should be defined as: 


any printed, visual, audio, or otherwise represented presentation, or 
part thereof, which seeks to sexually stimulate the viewer or 
consumer by the depiction of violence, including, but not limited to, 
the depiction of submission, coercion, lack of consent, or debasement 
of any human being. 


For the purpose of this definition, the depiction of any person 
who is under the age of 16 or who is depicted as being under 
the age of 16 will be sufficient to deem the material 
pornographic. 


(b) Wherever appropriate, the words “‘obscene”’ and “obscenity” 
should be deleted and replaced by the words “pornographic” 
and “pornography”. 











3) The Customs Act should be amended by removing the current 
prohibition against “material of an indecent or immoral nature” 
and replacing it with a prohibition against pornography, as 
defined in 2(a) above. 


4) The Broadcasting Act should be amended to prohibit the 
broadcast of sexually abusive material, and such restrictions 
should apply to pay television. 


5) The “Hate Propaganda” section of the Criminal Code should be 
amended to include sex as an “identifiable group’. This section 
should be further amended by removing the necessity of the 
consent of the Attorney General before proceeding with an 
offence. [Some groups also suggested that the word “wilfully” 
should be deleted from Section 281.2(2)]. 


Suggestions made by other groups included: 


1) The Solicitor General should instruct the RCMP and crown 
attorneys to keep records of the use of pornography in sex-related 


crimes, such as sexual assault, wife battering, incest and sexual 
murder. 


2) Women should be given the civil right to sue producers of 


pornography for damages, as proposed in the Minneapolis by-law 
in the United States. 


3) The guidelines on sex-role stereotyping, which were prepared for 
the Canadian Radio-Television and Telecommunications 
Commission, should be given the status of regulations and that 
licences for radio, television and pay television should be 
contingent upon adherence to these guidelines. 


10. Organizations Opposed to Controls on Pornography 


The opposition to controls, or to increased controls, on pornography, was 
made up of three distinct groups: first, civil liberties groups, some professional 
associations, and film and video organizations: second, periodical and video 
distributors and retailers; and third, gay rights organizations. Because their 


reasons for opposing controls were so different, each group will be treated 
separately. 


10.1 Civil Liberties and Professional Associations 


The right to freedom of expression and opposition to censorship were 
raised in briefs from the Canadian Association of University Teachers, from 
civil liberties associations and from film and video organizations. 


A great deal of literature from the ancient Greeks onward has as themes 
violence, horror and degradation. One only has to think of Oedipus Rex or of 


ae 





Titus Andronicus or indeed of many of Shakespeare’s contemporaries ... or of 
any novelists or dramatists who have used war as a basic theme. Not only 
would the definition (as proposed in Bill C-21) place these works in jeopardy, 
it would also have a chilling effect on booksellers and publishers in Canada 
who may ... refuse to print, to sell or to distribute such books in order to avoid 


harassment. 
Canadian Association of University Teachers, Ottawa 


The Canadian Civil Liberties Association pointed out in its brief that 
while it “has no hesitation in joining the National Action Committee on the 
Status of Women in an unequivocal denunciation of the ’new pornography’”’ it 
found it necessary to distinguish between moral condemnation and legal 
prohibition. 

The former is easy; the latter is fraught with difficulty ... How is the law to 

formulate a standard which will prohibit this vile pornography without 

simultaneously catching in the same net a lot of other material which it would 


be unconscionable to suppress? 
Canadian Civil Liberties Association, Ottawa 


The Civil Liberties Association points out that in several obscenity cases 
tried under present provisions of the Criminal Code, neither trial judges, 
appeal court judges nor Supreme Court judges were able to agree on whether 
books such as Lady Chatterly’s Lover and Fanny Hill were obscene. The 
vagueness and subjectivity of the present law, the Association said, leaves 
publishers, film makers, authors and booksellers in a state of constant 
insecurity as to whether they are in compliance with obscenity laws. They 
conclude that while “one flawed definition does not invalidate the concept of 
legal prohibition ... there is reason to fear that dangerous imprecision is 
inherent in the very exercise of attempting to define pornography.” 


The Association concedes that the definition of pornography proposed by 
the National Action Committee on the Status of Women “creates fewer 
dangers than the one proposed by the government [because] it attempts to 
narrow the subject matter to the issue of coercive sex.’ However they conclude, 
after examining the danger posed by pornography, that: 


... the evidence fails to demonstrate a direct causal link between exposure to 
pornography and the serious abuse of women and children. We are aware, of 
course, of the reports that on a number of occasions, those who have violated 
women and children were found with pornography in their possession. What | 
is not known, however, is whether the pornography produced the violence or 
whether those violence-prone people were attracted to pornography. 
Moreover, there has been no adequate measure of the number of people, 
otherwise violence-prone, whose aggressive impulses may have been 
moderated by sublimation through pornography. 


The Civil Liberties Association concludes that: 


... the present obscenity sections of the Criminal Code should be repealed. 
Moreover, it is crucial that they not be replaced by anything broader. The ... 
recommendations of NAC ... represent welcome steps in the right direction. 
But ... even they are likely to incur excessive risks. 


; 
fe 
2 
% 
‘ 
$ 
ra 
a 
eB 
4 
g 
4 
% 
5 
‘1 
Z 
S 
3 
BA 











Ihe Association is firm in its opposition to censorship of any material 
involving simulated sexual abuse, but concedes that in the case of pornography 
which involves the actual abuse of real people “there is an arguable case for 


legal prohibition against the resulting film or literature.” 


Civil liberties associations in several cities gave their qualified support to 


municipal regulations designed to keep pornography out of the sight and reach 
of children. | 


The B.C. Civil Liberties Association explained the rationale behind their 
acceptance of regulation. 


Regulating a forum is not inconsistent with the maintenance of its freedom. 
We have an obvious and legitimate interest in protecting the young from 
forms of expression that we regard as possibly harmful to them. We also have 
an interest in protecting citizens from effrontery when we can provide that 
protection without materially limiting access to media on the part of persons 
who wish to see or hear them. Our association approves of those regulations 
which impose formal constraints upon those who distribute and sell 
pornographic materials to do so with that measure of discretion which 
provides for these two legitimate social interests. It is appropriate, for 
instance, for the Director of Film Classification to provide movie patrons with 
advice concerning the presence of possibly disturbing material. Similarly, we 
do not object to requiring magazine merchants to withhold from public view 


those of their wares of which the covers could disturb children or affront 
innocent adults. 


B.C. Civil Liberties Association, Vancouver 


The Canadian Association also agrees that pay TV stations should comply 
with certain standards regarding the material they are to carry. 


Where facilities are at a premium, there is a strong argument for some kind 
of regulations over the mix of things which can be shown, whether it is sexual, 
religious, nationalistic, or athletic. ... the articulation of the standards is a 
contentious exercise ... [but it] is not as contentious in the context of granting 
special licences as it is in the context of restricting general freedoms. 


Another organization which expressed strong Opposition to censorship of 
any kind was the Ontario Film and Video Appreciation Society (OFAVAS) 
which has been involved for two years in court actions against the Ontario 
Board of Censors (now the Ontario Film Review Board). Their allegation that 
the Board contravenes the Charter of Rights and Freedoms was upheld by the 
Ontario Court of Appeal with the result that the Ontario government was 


forced to bring in specific legislation setting out the powers of the Censor 
Board. 


OFAVAS, a group of filmmakers, writers, journalists, artists, performers 
and others, outlined their reasons for opposing censorship. 


As people involved for the most part in creative fields, we use words and 
images as the tools of our work. Our creative use of these tools permits us to 
develop insight for ourselves and others into the nature of the world around 
us. We fear that if we cannot broach certain subjects or use particular images 
or words or ideas, that our effectiveness in giving expression to the complex 
range of human experience will be severely curtailed. We find it short-sighted 
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and untenable that a government-appointed board is permitted to interpret 

the meaning of images and ideas on behalf of everyone else in this society. It 
" is gross interference in our work, and something that we feel is intolerable in 

a democratic society. _ | 

Ontario Film and Video Appreciation Society, Toronto 


The Society also pointed out that as a group which supports feminist 
goals, they believe that social change is essential in order to improve the lot of 
women. However, they believe that censorship of pornography is an ineffective 
solution to the problems of discrimination against women. 


We are aware of the negative image of women that pornography presents. 
We share the revulsion of many over commercial exploitation of people in 
pornographic material. However, we do not believe that pornography is the 
root cause of sexism in society: to the best of anyone's knowledge, a 
subordinate station in life has been the lot of women in most segs 
throughout history. We see censorship as a placebo measure en ne 
nothing about the real problems that discrimination causes, and which, . 
fact, distracts from giving those problems the attention they deserve an 

require. Furthermore, the very real danger exists that censorship, perhaps 
even inadvertently, will serve to silence the very voices that could raise 
awareness toward social change. 

Ontario Film and Video Appreciation Society 


The Society then goes on to explain why it disagrees with the feminist 
view regarding violent pornography. 


The feminist perspective that has gained wide acceptance and momentum — 
shifted emphasis away from graphic sexuality to questions of —— 
power. This approach, however, implicates a whole range of imagery, ee 
news, sportscasts and documentaries to narrative films like Westerns an 
horror movies. From our standpoint, it makes more sense to challenge overtly 
sexist behaviour and the discrimination and hatred behind that behaviour. 
But if we look for images that show women in a way that could be seen as 
sexist, it becomes very difficult to define the pornographic. Everything from 
fashion magazines to the paintings of the old masters could conceivably be 
seen to be in this category. Our fear, of course, is that if it is so difficult to 
define pornography, it is inevitable that attempts to define it in law for er 
purpose of censoring it will affect other areas such as social comment an 
artistic expression. 


OFAVAS agrees that sexism and violence cannot be tolerated, and 
explains why censorship is not the answer. 


But simply curtailing representations of these acts will not stop them re 
happening. It may even prevent people from discussing and understan ling 
them. Censorship, by simply eliminating “objectionable images, undermines 
public challenge and debate over the values which motivated cat a mbes 
It attacks the symptoms, not the root cause. It is sex discrimination an 
hatred in the real world that hurts people and that must be stopped. 


The solutions recommended by the Society include: a classification system 
which could be used to inform the public of the nature of material that might 
be harmful to minors or offensive to some adults; height and placement 
restrictions for magazines displayed in stores; and adult-only bookstores, if 
necessary. 
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It also makes recommendations designed to correct the present sexual 


inequality in the broadcast and film industry. 


We urge the Committee to recommend and support all affirmative action 
programs with respect to the training and hiring of women in both the 
broadcast and film industries. We recommend that the Committee stress to 
these industries the basic inequality present in a system of production which 
is dominated by a single gender of our population. 


We support the recommendations of the Report of the Task Force on Sex- 
Role Stereotyping in the Broadcast Media, (“‘Images of Women,” CRTC, 


1982), which calls for specific programming and media created and 
administered by women. 


Ontario Film and Video Appreciation Society, Toronto 


10.2 Periodical and Video Distributors and Retailers 


The views of distributors and retailers of periodicals and videotapes were 


presented to the Committee by the Periodical Distributors of Canada, Ottawa, 


and the Video Retailers Association of Canada Inc., Toronto, as well as a few 
individual retailers. 


The Periodical Distributors, founded in 1942, said that it represented 37 
Canadian-owned or controlled companies which distribute approximately 85 
per cent of the magazines and paper back books sold in 12,000 local 


newsstands throughout Canada. They estimated that their sales are approxi- 
mately $200 million annually. 


In their brief, the distributors outlined their views on what Canadians 


would consider pornographic and denied any involvement in distributing such 
material. 


... most Canadians would describe as pornographic, such hard-core material 
as that depicting, in an objectionable and most offensive manner, extremes of 


sexual behaviour, especially within the context of violence and forced 
submission of women. 


While PDC members cannot assume responsibility for everything which may 
be offered for sale at retail outlets, we can assure the Special Committee that 
we do not knowingly handle material which is obscene or, by any reasonable 
standard, pornographic. PDC members have exercised particular concern 
over the possible presence in the mass market of material which may be 
exploitative of sex and violence in combination. We believe that “violent 
pornography” is extremely rare on Canadian newsstands, and that what may 


exist, is not there as a result of having been distributed by PDC members. 
Periodical Distributors of Canada, Ottawa 


The Video Retailers Association pointed out that the great majority of 
their retailers are business people anxious to maintain their reputation within 
their community. They agreed that the undue exploitation of violence, cruelty 
and sex should not be acceptable, but that their problem is in trying to define 
what is “undue.” They stated that no one, not the police, the retailers’ lawyers, 


the provincial boards of film censors or Canada Customs will provide guidance 
on what they can legally distribute. 











10.3 Gay Rights Organizations 


They urged that standards should be established that would: be tolerable 
to the public; be clear and helpful to business and to law er _~*ment; be 


acceptable to private consumers; and be constitutionally workab a4 Cys G 


Several gay rights organizations presented briefs which 


Heterosexual pornography is often said to victimize wom: 

group, women depicted as submissive and passive receptacles 7 — | 
male producers for male consumers. The same cannot be said o seco 
male pornography, however, in which gay male producers, m els, an 
consumers all come from the same gender group and cultural community. 


The heterosexual male consumer, by virtue of his gender and place within 
patriarchal power relations, is automatically constrained to look at a — 
in a sexual representation in terms of “‘otherness’’ and imposed objectifica- 
tion. In contrast, the homosexual male consumer, looking at gay sexual 
depictions, is offered a range of identification choices determined not “oe 
gender but by his individual cultural and erotic predispositions. e 


has no equivalent argument with relation to gay pornography: in this sense, _ 


CS 


| Emergency Committee of Gay Cultural Workers Against Obscenity Laws, 


Montréal 


The Gay Cultural Workers provided an analysis of the difficulties faced 
by gays as a minority group in a predominantly heterosexual society. 


Culture is the texture of people’s lives, the way a community communicates 
with itself and the outside world. The state should encourage and protect 
community cultures not suppress them. State suppression Cannot erase a 
culture, only change its form, drive it underground or distort its language. 


As a minority characterized by its sexual orientation and sexual practices, the 
gay community has always had a flourishing tradition of erotic culture. 
Whether or not this has been underground or above-ground, written or oral, 
professional, ... or amateur, has depended on historical factors such as the 
tolerance of the state, the vigour of police persecution, and the degree of 
organization or concentration of the gay community. 


All gay culture, not only gay erotica, is stigmatized by the heterosexist 
mainstream as pornography and obscenity. Obscenity statutes have 
traditionally been an important means by which the state, the Church, and 
the police attempt to destroy our culture, in the Canadian context as in many 
others. Since the so-called decriminalization of sodomy by the 1 969 Omnibus 
Bill, and since the emergence of above-ground gay communities in every 


Canadian city about the same time, this campaign against gay culture by ~~ 


as not disappeared. On the contrary, it has 
ballooned, .... 


For centuries gay culture remained invisible, covert or underground .... 


Since the mid sixties our culture has emerged above ground. There exists 
across Canada a flourishing fabric of gay culture, all including an important 
erotic component: literature, bookstores, cinema, visual and performing arts, 
journalism and media .... 
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Over the last fifteen years, the mass-produced erotic magazines have not been 
the only targets of the police (through enforcement of obscenity Statutes, and 
through extra-legal harassment and prior censorship, Customs officials 
exercising censorship through highly subjective and undefined Criteria), and 
other censorship bodies both official and unofficial. In fact, the more frequent 
targets of such attacks have been “legitimate” cultural manifestations, within 
all the categories listed above. The obscenity statutes permit not only the 
prosecution of our cultural products, including non-erotic print journalism, 
but create an atmosphere in which the equally dangerous unofficial and 
regulatory (non-criminal) censorship is encouraged, whether by provincial 
theatre boards, marauding morality squads, biased Customs officials, 
crusading private citizens, or puritanical television networks. 


Emergency Committee of Gay Cultural Workers Against Obscenity Laws, 
Montréal 


The major difficulty with the present obscenity sections of the Criminal 
Code, as far as the gay community is concerned, is the fact that the decision as 
to what is obscene is made by a judge, based upon “national community 


standards”, and on the assumption that the judge knows what these standards 
are. 


There are four problems with this: 


1) Canada is made up of many diverse ethnic and cultural groups. A set 
national community does not exist. 


2) Judges in Canada are appointed. They are not elected from a community 
to represent that community. 


3) Though a gay community definitely exists, it is not limited to one 


geographic area. It is dispersed throughout a large country in which many 
community standards exist. 


4) No judges are known to be openly gay. 


€ proposed changes to the law [Bill C-19 


of 1983] make it all the more dysfunctional and thus a much more powerful 
tool for abuse. 


Emergency Committee of Gay Cultural Workers Against Obscenity Laws, 
Montréal 


The Gay Cultural Workers point out that if are to 
continue to be the final test of what is obscene, the 





Sta 





It must be remembered that commercial explicit depiction of homosexual 
practices are aimed at gays. For the most part, prurient heterosexuals will 
only see these materials if they make a conscious effort to seek them. For the 
majority, no matter how large, to decide what materials a minority sees and 
hears, especially when that material has not been proven to be harmful in any 
way to the majority, goes against the democratic tradition. 


Emergency Committee of Gay Cultural Workers Against Obscenity Laws, 
Montréal 
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The Committee was also urged to explore the idea of extending the pa 
literature sections of the Criminal Code to protect sexual minorities as well as 
visible minorities and women. 


lements within the gay community would welcome legal redress 
pn ieee frequently vicious homophobic components of potep geog gsie 
and the media (for example the film Cruising which many of us fe a 
advocating violence against us in an explicit and degrading way) . ag ae 
more obvious forms of hate literature such as the ee cee 
campaign that affected the 1980 Toronto municipal elections through li 


ears. . 
Reaeieity Committee of Gay Cultural Workers Against Obscenity Laws, 


Montréal 


Most gay groups called for the repeal of present obscenity legislation, 
some arguing against censorship of any kind, and others suggesting that a -_ 
section of the Criminal Code should be developed to deal specifically wit 


pornography on the basis of sexual violence and not on the basis of sexual 


explicitness. 


11. Conclusion 


The public hearings were an important aspect of the work of eases 
Committee. The well-researched briefs, presented by groups and indivi uals 
every region of Canada and representing a wide diversity of — were 7 
invaluable contribution to the body of information collected by the ~ sat 
We thank all of the participants who devoted many hours of their time 7 " eir 
help in the attempt to find acceptable solutions to the problems involved in 


pornography in Canada. 
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Chapter 6 


Pornography in Canada Today 


1. Introduction 


As will be apparent from the preceding chapter, virtually everyone who 
appeared before the Committee or made a representation to it, had very strong 
views about pornography. While the majority of those making presentations 
found pornography to be too widely available, especially with respect to 
children, and the content of pornography to be abhorrent and despicable, there 
was a strong minority opinion stating that as awful as some of the pornography 
is, any moves by the state to ban or control access to the material would have 
worse consequences than the material itself being easily available. 


The issues which were raised at the public hearings can be divided into 
three general areas: the increased availability of pornographic material; 
following from this, the implied increase in the number of people who are 
exposed, willingly or unwillingly, to such material; and thirdly, the harms to 
individuals and society as a consequence of the first two factors. 


Those making representations to the Committee used a variety of sources 
of information to substantiate their arguments. Some groups had conducted 
their own surveys in their communities to see what sorts of materials were 
available and where; others reported on crimes or unacceptable forms of 
behaviour which appeared to be connected to the use of pornography. In 
addition, many people made reference to studies conducted by academic 
researchers which, they argued, supported the views and conclusions they had 
reached. 


In this chapter we will analyze in some detail the evidence bearing on the 
three issues described above. The question of evidence is an important one. 
Canadians who wish to see more stringent controls on pornographic material, 
support this course of action because of the harms they see deriving from the 
widespread availability of pornography. Groups who are, in general, 
philosophically opposed to control and censorship, also indicated that controls 
would be acceptable to them if indeed significant harms were shown to result 
from use of such materials. Support for certain lines of action are, therefore, 
contingent on the strength of the arguments about increased availability, 
increased use and resulting harms. 


See 
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on the topic. 


J er tO assist tne Committee in its efforts to understand the current 
situation with respect to the availability and use of pornography in Canada 
today, the Department of Justice commissioned a number of studies on 
pornography. The studies fall into four general categories: 1) comparative 


Studies, 2) specific issues within Canada 3) 
: , 3) a National Population S 
4) a review of the recent research. = ne 


The comparative Studies involved an analysis of legislation and control 
practices in the United States, the United Kingdom, selected European and 
Commonwealth countries and other jurisdictions thought to be of interest.’ The 
research was generally undertaken in conjunction with work on prostitution 
laws. Information was taken from published sources, interviews with selected 
officials, if possible, and reports on public attitudes towards the issues. 


| Within Canada, four empirical studies were commissioned 
issues: provincial film censor boards,? the production of porn 
Canada,’ a content analysis of triple x and adult videos‘ 
selected newspapers covered pornography as an issue.° 


on specific 
ography in 
and an analysis of how 


In addition to these studies, a major element in the research was a 
National Population Study conducted in June and July, 1984.6 A sample of 
2,018 Canadians, representative of all parts of the country except the Yukon 
and Northwest Territories, answered questions about the availability of 
pornography in their communities, their use of such material and their 
preferences about whether or how the material should be controlled. Although 
it is difficult to study such complex issues as obscenity and its control in a 
relatively short time given to survey interviews, the results present some 
interesting information on Canadian views. As the first such large-scale project 
in Canada, however, the survey was something of a learning experience for all 
concerned. Because of this, not all the issues included in the survey were as well 
addressed as one would wish. The results should, therefore, be seen as one 
contribution to an understanding of these issues, and not a definitive statement 


The final project-in the Department of Justice’s research program wa 

re . . . : 4 
satieu.ol the research literature fam 1975 onwarde? The review examines the 
pact o pornography as presented by researchers in sociology, psychology 
social psychology, criminology or related fields. Over 450 citations were 
examined and reported on. This review is very comprehensive and proved 


invaluable in assisting the Committee to gain an overview of all of the more 
Current research in the area. 


Although the Department of Justice’s research has provided the 
Committee with most of its empirical information on pornography, the 
Committee itself was involved in the gathering of information other 't 
through the public hearings. This information was typically collected through 
meetings and interviews with officials in various government departments and 
agencies, for example, Customs and Excise, the Royal Canadian Mounted 
Police, the Canadian Radio-Television and Telecommunications Commission 
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(C.R.T.C.), the Post Office, Department of Communications, and provincial 
film censorship or classification boards. Information from these sources has 
supplemented and complemented that gained through other means, and has 
been of significant help to the Committee. 


The task of assimilating all the information presented to the Committee 
has not been an easy one. In the following discussion, however, we present what 
we believe to be the current situation in Canada with respect to pornography, 
its availability, use and harms. 


2. The Availability of Pornographic Materials 


When we consider pornographic material in Canada, we are dealing 
almost exclusively with material that is imported into the country, rather than 
material which is produced here. From the information we have it appears that 
a very small number of pornographic films are produced within Canada but 
that the production of other forms of pornography, for example, magazines and 
books is not undertaken for commercial purposes. The only obvious exception 
to this would be live shows in theatres and bars. Pornographic material coming 
into the country comes overwhelmingly from the United States. This is the case 
whether the material is magazines, films or videos. The only other identifiable 
source of material is European countries, but their contribution to the total 
volume is very much less than that of the United States. Importation of 
material and the role of the Customs and Excise and the R.C.M.P. in this 
regard is discussed in Section II of this Part. 


Most people at the public hearings felt there to be an overwhelming 
pervasiveness of pornography in our society. We made our own attempts to 
discover what we could about the availability of pornography, rather than 
relying on these impressions, however forceful they may have been. We will 
document the basis of the Committee’s conclusions on this issue, and in doing 
so, indicate the areas where our information is not nearly so clear or substantial 
as one would wish. While we conclude that there can be no doubt that in 
virtually all parts of the country, pornographic materials are indeed more 
widely available in 1985 than they were 15 years ago, this conclusion depends 
not on concise and comprehensive statistics, but on the piecing together of 
some statistics with indications, trends and general observations. 


Research documenting the increased availability of pornography has 
become a matter of interest only recently. Indeed, until the completion of the 
research undertaken by the Committee on Sexual Offences against Children 
and Youths (Badgley Committee)*® and the Department of Justice in support of 
our Committee, very little was known about the availability of pornography 
beyond the personal and anecdotal accounts of people concerned with the issue. 
The Report on Obscenity and Film Censorship (the Williams Report)® from 
the United Kingdom, points to a similar difficulty in documenting actual 
increases in the availability of pornographic materials, as do several studies 
from the United States.'° It must be remembered, however, that some of the 
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work in the United Kingdom and the United States was completed before the 


introduction of pay television or the sudden explosion in the home ownership of 
video cassette recorders (VCRs). 


Anecdotal accounts are, of course, an important source of information. 
They are, by no means, to be dismissed because they do not meet the current 
canons of social science research. Frequently, however, more information is 
required in order to be sure that one is not dealing with a highly aberrant 
Situation. Nevertheless, it would be difficult to argue against the logic of the 
position that says that if some television Stations are advertising adult 
entertainment and blue movies, and if films are now available On videotapes as 
well as in the theatres, pornography has indeed become increasingly available. 


As indicated by the research conducted for the Badgley Committee, part 
of this increased accessibility occurs because more stores, and a wider range of 
Stores, Carry pornographic magazines and publications than previously.'' Until 
relatively recently, pornographic materials were confined to a few stores in any 
city which were “known” to specialize in such materials. Now, a full range of 
the material is available in virtually any store which sells magazines. These 
include the thousands of corner or convenience stores used by people, including 
children, on a regular and frequent basis. Pornography is also more accessible 
in that it is not confined now to printed matter and films which can been seen 
only in theatres. Instead pornography is on television, particularly pay 
television, with the potential of being seen in virtually every home across the 
country. Where pay television is not accessible, the films can be seen on 


videotapes. Satellite transmission of signals is also starting to play a role in the 
distribution or pornography. 


We know also that the print media and adult magazines are readily _ 


n the 
majority of instances, stores which sell adult magazines make no effort to 


Segregate them from any other type of material. Although pornographic 
magazines are available throughout the country, there are some regional 
variations. Thus, the western provinces appear to have more of such material 
than do the eastern ones, with the exception of Québec. Québec is most like 
British Columbia in terms of the pornography available in its stores, leading to 


the conclusion that these two provinces are the most permissive with respect to 
sexually explicit material. 


The information reported by the Badgley Committee is confirmed by the 
information from the National Population Study, in that 73% of the 
respondents were aware that adult magazines, movies and videos were 
available in their communities. Close to three-quarters of those participating in 


the survey concluded that pornography is easily available to anyone who wishes 
to see it.'? 


With respect to magazines, therefore, we are on firm ground in asserting 
that such magazines are more accessible than before, and that there has been a 


substantial increase in their sales over the past 16 years or so. The Badgley ~ 
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| n of They 
report that the circulation figures for 17 different magazines nla a 
1965-1981 are 3.5 times higher per capita in 1981 than they were in ] ; te 
1981 each Canadian bought 0.556 magazines, compared to 0.183 in 196. » wit 
males, in particular, increasing their consumption from 0.364 magazines in 


1965 to 1.121 in 1981. 





It is undoubtedly the case that the increased availability of se ea 
particularly of magazines, is related in part to an increase in the production + 
‘such magazines and their importation into Canada. By the 1980s the ai 
of different titles had risen to 540, representing a sharp increase tars : ‘ ian 
20 years. While it should be noted that many of these magazines pu # only 
one issue so that the great increase in titles cannot necessarily be _ ‘° “* 
equally overwhelming increase in materials, the general conclusion has ) o be 

that more pornographic magazines are now being published than previously. 


All the evidence which the Committee has considered leads to the 
conclusion we stated above that pornography is far more available today than : 
was 10 or 15 years ago. This availability results from the use of all forms o 
media, from an increased production in some forms, if not all, pea" a 
distribution network that has increased significantly in size to take in . < 
wider variety of outlets than previously. Pornography is certainly part . os 
content of every form of the media and is easily available in every part of the 
country. 


3. The Use of Pornography 


The question of whether more people are actually using pornography is 
not, however, so easily answered. We lack consumer information from previous 
years, and are not able to make the necessary comparisons between the 
numbers of people who bought or saw pornography then and those who do so 
now. Circulation figures for magazines have clearly increased but this does ee 
necessarily mean that more people are buying the magazines. Instead, it - 
mean that the same number of people who bought magazines in 1965, ‘or 
instance, are now buying more because there is a greater variety of material 
available. Accordingly we must ask whether the increased availability of 
magazines results in a broader dissemination or in a greater concentration in 
use of the materials. 


The information we have does not allow us to give an unequivocal answer 
to that question. Both trends seem to be occurring but we cannot be precise 
about the extent of either. The significance of the inquiry about consumption 
lies in people’s theories about why pornography is harmful. The concerns we 
heard most often at the public hearings were that, for adults, exposure to or use 
of pornography beyond a certain point was harmful to the individual, hein 2 
society and society as a whole. Implicit in the argument is that the amoun = 
material which a person sees is a relevant consideration in determining whether 
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harm takes place. It is thought unlikely that an adult looking at one 
pornographic magazine or video would be harmed irretrievably, whereas, an 
adult, seeing this material to the virtual exclusion of all other forms of 
entertainment will develop a corrupted view of human relations. Somewhere 
between these two extremes, it is assumed that the average Canadian is likely 
to be harmed when the quantity of material used crosses the threshold between 
not being harmful and being harmful. The amount of material used is, 
therefore, crucial to the debate over whether a person is harmed by the 
material and may then go on to harm others. 


There is also a view that a large number of people will be adversely 
affected by pornography that is pervasive. This argument focuses not on the 
heavy use of pornography by a few, but rather on use, beyond an acceptable 
level, by a large number of people. The effects of this pervasiveness theory are 
twofold. On the one hand, it is argued that the users themselves will be harmed 
because they acquire from pornography a distorted view. On the other hand, it 
is argued that harm will be suffered by the group that is portrayed in the 
material. Generalization of these portrayals throughout society will cause 


others to think of all members of the group in the way they think of those 
portrayed. 


These different theories about the harms -of pornography give rise to 
different suggestions about how best to deal with it. Thus, the Committee has 
had to contend with these different theories, as well with the related problem of 
what it is that people are actually seeing. 


From the National Population Survey we know that 11% of Canadians 
over 18 years old (somewhat over two million individuals), bought at least one 
“adult entertainment magazine” in the preceding 12 months, i.e., sometime 
between June/July 1983 and June/July 1984. Men outnumber women buyers 
by a ratio of 3:1. A further 32%, or nearly 6 million individuals, 
magazine but did leaf through or read one at least once durin 
year, with men again being far more likely to do so than women. 


did not buy a 
g the previous 


Apart from revealing that the consumer is likely 
data indicated that the consumer has a number of characteristics which 
differentiate him from the non-consumer, although it is difficult to interpret 
why certain attributes might lead a person to buy magazines of this kind. All 
we Can Say at this stage is that those with less than eight years of education buy 
fewer magazines than those with more education; the unemployed are over- 
represented among those who buy the magazines; there is a tendency for young 
people to outnumber older buyers, for the single to outnumber the married and 
for consumers to come from Ontario and the West rather than Québec and the 
Atlantic region.'* Clearly we need considerably more research before we can be 
confident in talking about the buyers of such magazines. Such research must 
address questions like why people buy these magazines, whether they buy only 


one or several, for how many years they buy them, and a whole host of similar 
questions relating to consumer motivation and behaviour. 


to be male, the survey 








The usage statistics of adult-only videotapes are virtually identical -s 
those relating to the use of adult entertainment magazines, according to : 
National Population Study. Twelve percent of Canadians had bought or rente 
such videotapes in the previous year. 


Although magazines and videos are often cited as the media sea a a 
visi 
hy, in fact most Canadians see on tele 
use if they are seeking pornography, o Se ae 
ion Study termed “adult entertain 
what the National Population ' te nanan 
57 percent said they had seen tele p 
respondents to that survey, ) | < Leo 
during the previous 12 months, 
showing nude adults at least once : 
ast containing scenes of heterosexual intercourse, 57% sex combined 
with violence and 67% sexual activity between people of the same sex. 


While these data indicate the wide use of adult entertainment, caution Is 
necessary in their interpretation. As will have been evident from the ys ie 
which the results have been presented, the survey dealt with what was or 
“adult entertainment” and not pornography. Adult entertainment is pro a 
broader term than pornography in the minds of most people, and as we have 
outlined in a previous chapter, pornography itself has many be ee ge " 
everyday usage. The terminology used in the National ape tudy, = 
means that we cannot conclude from the survey anything about t pine O “ 
sort of pornography featuring images of perversion or degra ee = 
comparison with other categories of adult material. indeed, it may we 7 
case that some of the material within the category of “adult ernest 
while being inappropriate for children, could actually be considered eroti 
because it does not demean the nature of sexuality. 


The only indication we have of the sort of material the respondents we 
mind when answering the questions is in relation to magazines. As is marina ‘ 
from circulation figures, Penthouse and Playboy are the Se ae ys 
most often, by 39% and 30% respectively of the respondents, 0 sage : 
Playgirl (8%) Hustler (6%), then a whole variety of other anes 
Playboy is read or leafed though by 38% of respondents, — sta A 
Hustler by 7%, Playgirl by 6%, and other magazines by 7%. on = a 
illustrate the overwhelming significance of Penthouse and Playboy. * oe 
not one considers their content acceptable they are certainly the ones that m 


people see. 


Although we can gain some indication of the total number of Hace? nen 
have been exposed to adult entertainment from the National Population : - 
and magazine circulation figures, we still do not have much nag sag aes 
actual patterns of consumption. We do not know, for example, t € ex nt ° 
which the same individuals buy the different magazines, producing a hig 
concentration of usage rather than a widely dispersed but less intense oisnaere 
For instance, the Badgley Report confirms that Penthouse and bat droge 
best selling magazines in Canada with monthly sales of 500,000 ae | ils 
respectively. But we do not know whether 800,000 different a. e : 
buy a copy of these magazines, or whether 300,000 of the half million peop 
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who buy Penthouse also buy Playboy, or the exact extent of the overlap 
between buyers of one pornographic magazine and the buyers of another. 


Nor are we very informed about the frequency with which individuals buy 
pornography. The survey figures indicate the numbers who have bought at 
least one magazine in the past 12 months but do not inform us of the numbers 
who buy such material every week or every month. Similarly, circulation 
figures such as those included in the Badgley Report tell us how many 


magazines are being bought in a month but not whether the same or different 
people buy them each month. 


If one looks for information on the overlap between magazine users and 
users of other forms of the media, the only data available are from the 
National Population Study. While the figures reflect the influence of television, 
there is some overlap in the use of the different media. It js also noticeable that 
while nearly a third of the respondents use or see no adult entertainment 
material at all, two thirds do use or see such material. (See Table 1)' 


Table 1 
Use of Adult Entertainment Magazines, 
Videos, and/or Television 


Material Used Percentage 


None 4 es 
Magazines only 6.8 
Videos only 1.2 
Television only 30.6 
Videos & Magazines 1.4 
Videos & Television 3.0 
Magazines & Television 16.7 
Videos, Magazines & Television 5.7 
No Answer 3.1 
TOTAL 100.0 


The wide dissemination and viewing of sexually explicit material thus 
appears to be a well-established fact. Because of the terminology used in the 
National Population Study, we do not know whether all of this materia] would 
be pornographic in the way we have described that term in chapter 1 of this 
Section. Certainly we have received complaints during the public hearings 
about the content of Playboy and Penthouse. Similarly, we cannot answer 
whether the viewing of such material has reached a level which could be 
considered detrimental to either the general population or specific groups of 
individuals. The answers to these questions rest in part on our understanding of 
how pornography affects people, a topic which will be discussed later in this 


chapter. Before doing so, however, we must give further consideration to the 
content of the material being seen. 
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4. The Content of Pornography 


The question most closely tied to the issue of who is consuming 
pornographic material is the question of exactly what it is they are seeing. vines 
is, what is the actual content of the depictions or texts? This issue is of centra 
concern in any debate about the value or harm to be attached to pornography. 
Again, however, the research literature is disappointing.'° 


Generally, studies have been confined to a limited number or type of 
magazines, and to short time periods in terms of comparison. As with other 
research on pornography, what is termed pornography can vary considerably 
from one study to another. It is also significant to note that given the 
importance of television as a source of adult entertainment, studies of the 
content of television programs available in Canada, and in particular, 
longitudinal studies which could document any change in content, are rare. 


The research which has been conducted on magazines and videos does not 
confirm the overwhelmingly awful picture presented by some groups and 
individuals in their briefs to the Committee. We recognize, of course, that for 
some people, any film or magazine with a theme of sexual violence is one too 
many. But the view that large amounts of violent pornography or child 
pornography are being consumed is not substantiated by the research. Again, 
one can well argue that the pornography which is available does indeed portray 
women as degraded, sexual objects and that this is as harmful as portrayals of 
sexual violence. But, the idea that a great deal of the pornography has taken on 
the worst possible characteristics of the genre is unconfirmed at this time. 


The Badgley Report, in a content analysis of the texts and pictorials of 11 
popular adult magazines which were published in June, 1983," stated that 
most of the depictions are of totally or partially unclothed women in positions 
which expose their genitalia. Violent images and themes were found in 1 3% of 
the pictorials and 4.1% of the texts. Children were not depicted in the pictorials 
but were part of the texts (4%) and of the advertisements (10%). Clearly, 
violent and child pornography is present but is not an overwhelming theme in 
these magazines. 


It should, perhaps, be no surprise that the content of pornographic 
magazines changes as does the content of other media. What is difficult to 
know, however, is what pornography is changing from and to what. Again, we 
have to conclude that at this time we simply do not know. 


The study which is most widely cited in support of the view that there 1s 
increasing violence in pornography is that conducted by Malamuth and 
Spinner.'® These researchers analyzed the pictorials and cartoons of Playboy 
and Penthouse from June 1973 to December 1977. They found that violent 
images had increased, but that they did not in any event exceed 10% of all 
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cartoons and 5% of photographs and drawings. The change in content that 
Malamuth and Spinner reported is both minimal and marginal and could be 
accounted for by many other variables than simply an escalation in the violent 


content of the magazines. Again, the research does not lead us to any firm 
conclusions on the trends in the material. 


Consider, also for example, some of the changes in content which may not 
be related to questions of violence. A 1982 study by Dietz’? of 1,760 
heterosexual pornographic magazine cover photographs stated that in 1970, 
lone women were the subjects of the majority of cover pictures whereas by 
1981, this was the case for only 10.7%. Apart from the 1981 covers which 
could be said to display normal heterosexual relations between one woman and 
one man (57.9%), 17.2% portrayed scenes of bondage and domination (perhaps 
evidence of increased violence although sado-masochism is not necessarily 
exploitative), 9.8% group scenes and 4.4% transvestism or transsexualism. 


What such changes in content indicate is difficult to interpret. The 
disappearance of lone women from pornographic magazine covers might be a 
positive development if it is interpreted as an indication that women are coming 
to be seen not just as sexual objects to be observed. There is some sense of 
context in that other people are included. On the other hand, the increased 
representation of the more extreme forms of sexual behaviour is not reassuring. 
Similarly, the notion that pornographic comics portray women as having the 
Same sexual desires as men, could be regarded as positive by some who see it as 
an egalitarian approach.” Others, however, would argue that this denies the 
real nature of women’s sexuality, particularly where depictions of male 
sexuality stress impersonality or aggression. 


The one other area where we have some information with respect to 
content is video-cassettes. A study conducted for the Department of Justice in 
the lower mainland of British Columbia analyzed 150 videos, 58 rated as adult, 
restricted or x rated by the stores from which they were rented and 92 triple x 
rated.”! This area of British Columbia has achieved a reputation as a major 
source of pornographic material and as an area where the more extreme 
varieties of sexually explicit material are available. It was believed, therefore, 
that in studying videos available in the lower mainland, some of the most 
extreme material available in Canada would be analyzed. 


It was assumed that the “adult” videos would be less explicit and extreme 
in terms of their depiction of sexual and violent activities than the triple x 
videos. Having completed their analysis of the videos, however, the researchers 
conclude that the basis of the distinction between adult and triple x videos is 
not particularly clear. The 150 videos contained 4,203 separate scenes. An 
analysis of the scenes resulted in 50% (2,101) being excluded from further 
consideration because they did not include any sex, aggression and/or sexual 
aggression. Of the 2,102 scenes which did contain these elements, the following 
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Table 2 





-lassification of Video Scenes by Content 
% of scenes % of all 
coded scenes 
Sex | 77.4 38.7 
Aggression 18.7 a4 
Sexual Aggression 12.7 pres 
Other ee. 
N (2,102) (2,101) 


(Note: the scenes total more than 100% because some scenes contained more 
than one element.) 


While adult videos could be considered less extreme in that they contained 
fewer scenes involving sex, aggression or sexual aggression than did triple x 
videos, there was a clear increase over time in the depiction of sex scenes in the 
adult category. The triple x videos contained more sex scenes than the adult 
videos, although the number of these scenes decreased over time. The triple x 
videos also contained sex scenes that were considerably more positive than the 
scenes in the adult videos. That is, the participants were there by mutual 
consent and appeared to be enjoying the activity. This latter finding was 
contrary to the expectation that the triple x videos would contain the most 
dehumanized depictions of human behaviour. 


Distinctions between the two types of videos are consequently difficult to 
make. While both types of videos do contain scenes of sexual aggression, 
violence and domination are not predominant themes. Rather, mechanical 
sexual relations, i.e. an absence of affection, love or passion and a concentra- 
tion on the pure mechanics of sex between two adults of the opposite sex phe 
by far the most common portrayals. None of the films involved aes 
only one percent and two percent of the adult and triple x films respectively 
involved those who were apparently teenagers. Further, the adult videos 
contained more scenes of aggression and particularly physical aggression than 
the triple x. 


The incompleteness of the available research makes it difficult to reach 
any conclusions about the content of pornographic material. Certainly, ia 
are depictions which the vast majority of Canadians would find comp wer 
unacceptable. These depictions appear, however, to be in a minority. About i 
majority of the depictions, there would be much more debate. The trends in the 
content of pornographic material are also hard to detect and equally difficult to 
interpret. The material is changing, but whether for the better or the worse is, 
as we have remarked, a matter of judgment. 


5. Pornography and Harms 


The concerns about the increased availability of pornography, its use by a 
wider range of people and the nature of current pornographic material, come 
together at the point of discussing the impact or harms that may be associated 





1 he debate about the harmful consequences of pornography is perhaps one 
of the most contentious and difficult debates of our time.2? People hold very 
strong views about the harm that pornography causes. They argue that 
pornography is to be deplored simply for portraying people in an inhuman way 
or because it invites consumers of pornography to imitate the inhuman 
behaviour portrayed. In the latter instance, it is argued, non-consumers of 
pornography, especially women and children, are often victims of the 
consumers who want to act out the fantasies they see in pornographic material 
Further, the argument runs, we are all victimized to the extent that a society 
which condones the portrayal of people in such degrading and inhuman ways is 
a society whose values are, at the very least, questionable. The exploitation of 
one group of people for the gratification and entertainment of another and for 
the gratification of the more extreme sexual desires of men is surely not 
consistent with the type or quality of society we would like to see and develop. 


Against these arguments, it is maintained that pornography has not been 
demonstrably and systematically linked to individual, group or social harms 
Until such a linkage is demonstrated and supported by reasonable evidence ihe 
dangers of invoking strict control of the material or of censorship outweigh the 
potential, but unproven, harmful impacts of pornographic vsatesial It is 
suggested that those who consume pornography are, like consumers of other 
mass media, only too well aware of the fantasy involved in pornography. Thus 
pornography does not cause or encourage people to act in inhuman ways 
Indeed, the argument is also made that the material has a cathartic effect, 
allowing individuals to vent their anger and hostility vicariously. To the extent 
that such is the case, then pornography is not only harmless but actuall 
beneficial to individuals and society. ; 


| It has also been suggested that the prevalent fascination with pornography 
is a reflection of our unease with ourselves as sexual beings. The past 20 years 
has seen the culmination of significant change in the sexual mores of large 
numbers of people within Canadian society. This has by no means been an easy 
transition or one with which everyone agrees, and the debate over the causes 


and consequences of pornography in many ways typifies the fundamental 
disagreements and disputes over sexual behaviour and values. 


For some, pornography is merely an aberration associated with an opening 
up of a formerly repressed and little understood area of our lives. This line of 
reasoning suggests that pornography will disappear as we move to a more 
complete and thorough understanding of our sexuality. In its place we will see 
an increase in erotic literature, the portrayal of sexual activities which are 
mutually pleasurable and represent the exercise of real choice by each of the 
partners. In the meantime, the dangers associated with attempting to censor 


the content of the mass media are greater than the supposed harms that result 
from the availability of pornography. | 


For others, the pornography which is available today is so abhorrent and 
harmful that immediate action is needed to prevent or curtail access to it. 
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Governments are called upon to pass legislation which would allow for the 
effective control of what is seen to be extremely offensive and harmful 
material. 


Our concern has been to determine whether or not all the available 
evidence would lead us to support one of these views rather than the other in 
the debate about the impacts of pornography. Although certain aspects of the 
issue are more amenable to empirical study than others, we recognize that 
academic researchers have been for some time now addressing the question of 
the impacts of pornography, and in particular, the harms which might be 
associated with its availability and use. 


We have noticed, however, in the course of the public hearings, two 
distinct schools of thought about what research data must show in order to 
justify legislative action on pornography. 


Those who see freedom of speech as the highest value argue that the data 
must demonstrate that concrete harm to individuals is caused by pornography, 
in order to support controls on it. They reject the idea that controls can be 
justified by a showing of some generalized harm, or by showing (or arguing) 
that pornography impairs the realization of other social values. Thus, they 
reject the contention of the conservatives that controls can be justified because 
pornography fosters disintegration of the moral values of society, the place of 
the family, and the sanctity of marital sexual relations. They also reject the 
contention of feminists that controls on pornography can be justified because 
pornography impedes the realization of equality for women and diminishes 
their humanity. 


The advocates of free speech as the highest social value thus take a 
distinct position on what research should demonstrate. They also are firm 
about how they think the harm should be demonstrated. Their expectations are 
that before legislative action can be justified, there must be a clear or definite 
showing of the link between pornography and measurable harm to individuals. 
When measured against these two standards, the existing research, not 
surprisingly, falls short. There has been considerable research on the 
pornography harms issue, but most of it has occurred in the last 15 years, 
inspired at least in part by the publication of the U.S. Commission on 
Obscenity and Pornography”’ and the tremendous controversy it generated. As 
we elaborate below, this research has, as yet, given us few firm conclusions 
about what actual harms can be attributed to pornography. Clearly, to satisfy 
those who adhere to what we have previously described as the liberal 
philosophical view, the research must become more systematic and co- 
ordinated. 


Let us now consider a quite different point of departure for regarding the 
work of pornography researchers. The basis for this other view is not the 
guarantee of freedom of expression which is now embodied in section 2(b) of 
the Charter of Rights. Rather it is the guarantee of equality which is found in 
sections 15 and 28. In particular, the point is made that these two provisions 
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Suarantee to women equality with men, including the right to the equal 4 exposure to por: | BAN 


protection and the equal benefit of the law. q impede women’s | Bee Tea 
q existent liy, _ id we are, therefore, opening 


Proponents of this view argue that pornography undermines this 4 bo te Pepeee Re te ads -sgie, ‘ime, we must consider the 


up a new area | 3 ; h 
guarantee, by portraying women as research which |. ~ valie ble ie syrder 10. urdérstslnd what it says about the 
. They cite the impairment of t 


see 4 impacts of porno, | 
harm done by pornography, reasoning that a society which accepts and fosters 4 


the portrayal of women in this fashion cannot in fact be committed to the 
realization of their equality. The more the Pornographic message is tolerated, 
by, for example, refusals to penalize its most odious expressions or to control its 
dissemination, the longer will our efforts to realize equality be delayed. 
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Although the Committee was frequently told that research studies clearly 

demonstrate that harms to society and to individuals were associated with the 

4 availability and use of pornography, we have had to conclude, very reluctantly, 
: | that the available research is of very limited use in addressing these questions. 
a \ We want to articulate Our position very clearly: t} 









Those who choose the equality guarantee as their point of departure s \ 
approach the question of what the data should show to justify legislative 
intervention in quite a different way than do those who reason from the 
freedom of speech premise. They point out that those who seek to assert the 





Principle. They Say that the data on Pornography to date have demonstrated no 
beneficial effects of Pornography: given that it cannot be shown to be useful, 3 This conclusion appears to run counter to what a great many people 
and does convey a demeaning message that inhibits equality, it is deserving of 3 argued in their briefs to the Committee. Yet it seems to follow from a careful 


very little constitutional] protection. These arguments entail the clear analysis of the research. We consider, however, that it is extremely important 
Suggestion that the level of constitutional protection afforded to messages that to note that this conclusion is drawn, not because the research positively 


are prima facie anti-egalitarian, would increase to the extent that such demonstrates the lack of linkages between pornography and _ anti-social 


material could be shown to have a countervailing beneficial purpose. behaviour, or that pornography causes positive outcomes, but because the 


| has. been-established: We know very well that individual studies demonstrate 


harmful or positive results from the use of pornography. However, overall, the 


The proponents of this equality approach are, of course, more tolerant of 
the existing Shortcomings of empirical research about the actual harms to 


There are several reasons why the existing research is so unhelpful in the 


‘ debate about pornography. Perhaps most fundamentally, the various — 
| i iti hus, when one 


attempts to make comparisons between studies or to draw together the 


The differences between these two approaches to the data are quite _ . 
striking. The saaticn sin SPProach does-not-require:that:the-whole burden. sce : of 4 conclusions of several pieces of research, one finds that one is not dealing with 
‘appreadl dae tion should fal-uponthe=research=-datay the libersvian” ifyi i 4 a constant phenomenon. Some definitions are so specialized to the experimen- 
approach does:Moreover. the ibertarian-approach imposes, in effect; avery g tal situation of which they are part that they have virtually no use in other 


| in the iia of janice 1 of E contexts. Other definitions are so general that they are essentially ae _ 
the Charter of Rights, demonstrably to justify incursions on freedom of everyday situations or when one is attempting to draft legislation which wi 
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expression. By contrast. the 4 control those elements which are seen to be undesirable. 
(and consequently justification for restraint) a , 4 ; 

pled with empirical observation about the nature and q Definitions of pornography in the research a pe hers Me: prec: 
. ‘ ; . ' A ici times without an 
impression of pornographic messages. Thus, its expectations about the amount : of a whole range of explicit nee ari nai ad i fee Ae of 
and nature of empirical evidence Supporting controls on Pornography are not as : involved; sex and violence; violence withou ; in Piiguae 
stringent as those of the libertarians. E contextual factors, all of which can affect the definition o em 


pornographic.** There is, therefore, ry 
It is quite evident, however, that the bulk of the research on pornography : ather, we have hundreds o 


; : ee i f behaviour. 
has been conducted in order to address the question of harms associated with . ' pieces of research each dealing with portrayals of a discrete form o 





The limitations of the research also arise out of the methodology used in 
many studies. A great deal of the research relating to pornography has been 
conducted using the standard experimental designs and techniques of social 
psychologists. Such studies are typically designed to answer the question 
“What effect, if any, does the viewing of pornographic material have on the 
viewer?” The research attempts to provide the answer to questions about the 


pornography for experimental purposes, in case it does indeed adversely affect 


their attitudes and behaviour. A second category is people who may already be 

ideas or legitimation for the acts they wish to perpetrate. Again, these people _ 
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_ which intervene. 


A further issue not readily amenable to research in the laboratory, is that © 


consumption of pornography in general by studying the response of those in the 
experimental situation, typi ' 
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messages Contained in the material. Children fit this category, but it will be 
obvious that for ethical reasons one cannot expose children to large doses of 





until they are indeed violent: The effects of pornography on such people, 


therefore, remain unknown and will have to be investigated by means other 


give very speculative results. In view of this, it is not surprising that most 
discussions of the issue conclude that the evidence for the supposed relationship 
between the increase in pornography and the increase in sex crimes, is not 
conclusive. 


As suggested earlier, social-psychological research does not address the 
issue of long-term use of pornography. In particular, the issue of relatively low 
levels of exposure or use of the material over long periods of time is not 
amenable to experimental research. And yet, it is possible that this sort of use 
is characteristic of most people. Leafing through Penthouse or Hustler at the 
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a than laboratory research, something which is yet to be done on any extensive or lf 
All research conducted through such experimental methods confronts two = systematic basis. The small amount of evidence we have available so far is, My 
problems. Firstly a again, inconclusive. | 
in this case the viewing of a I 
pornography? Secondly, = There are reports that some children who are sexually abused are required Af 
here s to perform in ways depicted in adult pornography. Similarly, some reports i 
is, we acknowledge, some comfort to be taken from the research methodology. % from battered women indicate that their husbands use pornography and that i 
Researchers’ confidence about the causes of attitudinal changes increases to x they expect their wives to imitate the behaviour portrayed. Research in these iW 
the extent that they find people reacting in similar ways as experiments are 4s areas is relatively new, and it does not seem that the question of whether ih 
repeated with new subjects. Similarly, the extrapolation of experimental results 2 pornography is a precipitating factor in the illegal or anti-social behaviour has ae 
to people outside the experiments proceeds with more confidence when the x often been included in the research studies.?* While we might expect that it will it 
researchers have a good theoretical understan ding of why, for instance. 3 be included in the future, the untangling of what may be causal or predisposing © i} 
| people’s attitudes may change in the way they do. Once one understands why x factors versus factors which are present but simply coincidental to the | i 
{| Something is occurring then one is better able to describe what sorts of people 4 behaviour being studied, will be difficult. The same argument can be made | 1 
may react in a particular way under particular circumstances. 4 with respect to those convicted of sexual crimes. The question of whether | i 
i a pornography is a factor in their crimes has not been fully studied and requires | Ad 
4 Unfortunately, the research on pornography does not demonstrate a high 4 further attention.** As with so many other areas within the pornography Hl 
: level of consistency of results between different experimental situations. In q debate, we have to conclude that we do not know at this time whether i 
1 addition, attempts to integrate research findings into more systematic A pornography is or is not linked to various forms of behaviour. uk 
f explanatory systems are few and far between. 4 1 
1 a The discussion about the relationship between pornography and sex crimes if 
; 1 It will also be apparent that the type of research discussed above can F ’ has been long, acrimonious and inconclusive.”’ Most of this debate has focused :| 
alt address only certain sorts of issues. Thus the research is typically designed to al on the correlation between the increased availability of pornography and the i 
a investigate the effects of seeing a considerable amount of pornography in a a increase in sex crimes, rather than an analysis of the behaviour of sex | 
d 1 relatively short time. The effects which are measured are usually changes in 4 offenders. Correlational research is fraught with difficulties. As we have 4 
a attitude that are apparent immediately or a short time after viewing the : indicated earlier in the chapter, describing and documenting the increased a 
a material. Such research cannot address the effects of consuming pornography a availability and use of pornography is no easy task. Given the difficulty of t 
‘ over long periods of time, for instance, whether there is a cumulative effect as 4 dealing with definitions of sex crimes which change over time, and the i 
f | people read and see pornography over months and years. Nor can it deal 4 problems of the under-reporting of crimes, it is evident that documenting the i 
4 | adequately with the issue of whether specific attitudes or changes in attitudes 4 rise and fall in sex crimes is equally problematic. Any undertaking which | 
4 are related to subsequent behaviour. Holding a particular attitude may be a ~ q depends on putting these two very difficult areas together is obviously going to : 
i prerequisite to acting in a specific way. We know, however. that people do not | a 
| 
| 








barber’s, or watching the occasional adult movie on television, may be as much 
pornography as many Canadians see. Does this sort of use and the fact that we 
may be aware of the magazines in the corner grocery, lead us to accept and 


The second part of the argument, whether pornography undermines or 
inhibits the achievement of these values is the crux of the matter. The answer 
depends on how one reconciles conflict between fundamental values like 


take for granted the themes portrayed in the material and in so doing, cause 
subtle shifts in our values and views about human relationships? We do not 
know. Here again there are enormous difficulties in separating out what value, 
attitudinal or behavioural changes are occurring and then attempting out of all 


equality on the one hand and freedom of speech on the other. 
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the experiences people have, to determine whether or not pornography is a os prods is but also, ; cases. men ¢ 12 people, d ins them i; t 
significant factor. On the one hand, the mass media are enormously influential 2 denies the validity of their | i : 

'In our lives. Advertisers, as a group, spend large amounts of money to try to a aspirations to be treated as full and equal citizens within the community. : | 

| change aspects of our behaviour. Whether all aspects of our behaviour are a i 

- equally susceptible to change and whether our values, for example, about & ; a He: 

human dignity or equality, are also likely to shift as a consequence of seeing ‘ We agree with the Justice and Legal Affairs Committee's statement made iF i 

| certain types of material in the media, are issues in need of study. Yet again, 2 in 1978: A 


_ Our current information is inconclusive. os ah — 

| This material is exploitive of women - they are portrayed as passive victims 
who derive limitless pleasure from inflicted pain, and from subjugation to 
acts of violence, humiliation and degradation. Women are depicted as sexual 
objects whose only redeeming features are their genital and erotic zones 
which are prominently displayed in minute detail.”* 


Perhaps the most central issue of all which requires attention is that of 
defining what it is that makes material pornographic. While many studies 
concentrate on the effects or impacts of pornography, few deal with the 
| question of what pornography is. The question needs careful and systematic 

consideration because if pornography is indeed in the eye of the beholder, as 
a opposed to being definable in relatively precise and clear terms, then the issue 
|. of harm to individuals and society becomes increasingly difficult to address. 


available within our society. Where it is not so clear that the material has the 


impact described above, we are suggesting instead of criminal prohibition more 
restricted access than is currently the case. Our proposals and the rationale for 
them are described in detail in the next chapter. 


' As we suggested earlier in the chapter, some issues in the pornography 
1, debate are not amenable to the sort of empirical research we have so far been 
it discussing. The issue of harm to the values which we believe should be the 
foundation of Canadian society is a case in point and of particular importance. 
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While Canadian society is an amalgam of different cultures and | 
traditions, we believe that the philosophical principles we have discussed in the ~ 
first part of our report have the strong support of Canadians. These values 
address the fundamental nature of human beings and the sort of society which 
we consider generations of Canadians have been striving to achieve: sometimes 
successfully and sometimes not. Our social, economic and legal programs are 
directed towards our attaining a society in which these fundamental values are 
not only supported but actually reflected in the lives our citizens are able to 
lead. Anything, therefore, which is seen to undermine or work against this 
possibility has to be considered very carefully. Is the matter in question 
undermining the values we espouse and, if so, what course of action should be 
undertaken to stop or overcome the trend? 


6. Views About Pornography 
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Data from th dicate that Canadians have 
widely differing views of what they would term acceptable or unacceptable 
material. In part, each view rests on the content of the material but it also 
depends heavily on who might be watching or seeing the material and the way 
in which the material is presented. Many Canadians appear relatively 
conservative in terms of the material they define as unacceptable, in allowing 
access to the material and in the methods they support for controlling the 
material. These opinions are not, however, by any means unanimous and just as 
one finds Canadians who would like a very restrictive regime with regard to 
sexually explicit materials, so there are other Canadians who contend that 
individuals should be free to produce, distribute and use such materials, unless 
others are demonstrably harmed in the process. 
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While the question of support for common fundamental values in 
Canadian society can be pursued through sensitive and well-designed empirical 
research, there has been no such research to date. In part, therefore, our 
statement that the values are supported rests on what we ourselves believe to be 
the guiding principles of Canadian society, demonstrated through official 
Statements and action over the years and inferred from what people told us at 
| the public hearings. 


The following table gives an overview of the respondents’ feelings about 
the acceptability of certain types of material. 
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| | Level of Acceptability 
Bi lg bas owards Sexually Explicit Material 
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Extent of Agreement 
Agree Neither Disagree 


ment is obscene 31% 23% 42% 
Sex magazines are unacceptable in our society 45 18 35 
Use of sexually explicit materials by adults is 

unacceptable 32 20 43 
Everyone has the right to view sexually explicit 

material as long as it is done in private 66 15 16 


Everyone has the right to produce sexually 
explicit materials so long as it does not hurt 
anyone 32 15 50 


Overall, one has to conclude that Canadians are quite evenly divided in 
their opinions of what is acceptable and unacceptable. There is, however, 


Table 3 gives us only a very 
broad view of the material which is acceptable or unacceptable. Not 
surprisingly, the ili 
the potential audience. Whether the material is available in magazines, on film 
or on television has little impact on the level of acceptance although there is 


support for specific action related to each of the media. In terms of content, 
respondents rated 
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hile respondents thought viewing by themselves or other 


adults as reasonably acceptable, they were strongly oppposed to children being 
allowed to view the material.*° 


A majority of the respondents think that pornography is a problem in 
Canada (59%), although not as significant a problem as other social and 
economic issues. Indeed, only 1% of the respondents indicated that pornogra- 
phy is a major problem. Nevertheless, people hold very decided views about the 
harms associated with the use of pornography. That the viewing of violent 
sexual material leads people to commit acts of violence is believed by 69% of 
the respondents, and 48% of respondents believe that people imitate in real life 
the scenes they see in the violent sexual material. In addition, respondents were 


of the opinion that sexually explicit magazines are degrading to women (67%) 
and more degrading to women than men (66%).:! 


As may be expected, respondents’ views on the control of pornographic 
material vary in accordance with their level of acceptance of such material. 
While most people (59%) thought that the government had to take the lead 
role in controlling sexually explicit material, this view was held most strongly 
by those who found the material particularly unacceptable. Conversely, those 
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discretion. There is, however, a strong sentiment, held by two-thirds of the 
respondents, that the police and censor boards should have more power to deal 
with sexually explicit material. 






Respondents generally favour authorities when the 
material is considered to be more extreme, for example, violent se) al scer 
Some 38% of respondents suggest that. magazines containing sexual violence 
should be banned. Thirty-one percent suggest that such films should not be 
allowed on television at times when children and juveniles are likely to be part 
of the audience and a further 25% would ban the material altogether from this 
medium. Similar responses are found in relation to films in movie theatres, 
with 36% of the respondents suggesting that such movies be banned entirely. 
Only when works in art galleries are considered do the respondents opt clearly 
for less restrictive measures and prefer family discretion. The following table 
summarizes responses to different types of material in the media. While 
indicating a preference for more control over the material being exercised, it is 
also apparent that respondents want to limit the access of children to such 
material and feel that warnings about the nature of the material should be 
given. Responses to the question of control and access to pornography are 
shown in Table 4. 





Given the diversity of opinion on many aspects of the issue, it is apparent 
that any recommendations on the control and accessiblity of pornography will 
be controversial. Although nearly three-quarters of the respondents thought it 
very important that action be taken to deal with violent sexual material and 
material to which children might have access, consensus over how exactly to 
deal with these two issues does not exist at this time. 
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Section II 


Pornography and the Law 


Summary 


In this part of the Report we review the history of the law on pornography 
in Canada. In fact, because the term “pornography” has never been mentioned 
in our Criminal Code and it has never been defined in Canadian law, the 
discussion has to do with how our courts have struggled with what have been 
called “Canada’s obscenity laws”’. 


We first examine how the original common law test of obscenity was 
imported into our law from England and was subsequently replaced by the 
present statutory definition of “obscene”. 


We go on to discuss all the relevant existing sections of the Criminal 
Code. For convenience they are discussed under two headings, Pornographic 
Materials and Pornographic Performances. We review the utility of the 
present legislative scheme and the important interpretations given to many of 
the sections by our courts. 


There have been various proposals for reform in our obscenity laws since 


the last major statutory revision of the Code in this area in 1959. We review 
the more significant of these proposals. 


After a discussion of the implications of the Charter of Rights and 
Freedoms on the question of pornography, we then review the pertinent 
provisions of other federal legislation: Canada Customs, the Postal Service and 
Broadcasting and Telecommunications. 


Finally, the last three chapters of this Section respectively study how 
human rights legislation, film classification and censorship, and municipal law 
affect the issue of pornography. 
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Chapter 7 


The Criminal Code Provisions 


1. The Meaning of Obscene 


The first general statutory prohibition of obscenity was contained in 
section 179 of the first Criminal Code enacted in 1892.' Under this section it 
was an indictable offence to knowingly and without lawful excuse publicly sell 
obscene material or expose obscene material for public sale or to public view. 
The section did not include a definition of the term “obscene” and in order to 
apply the section the courts were forced to devise their own legal standard. 


They did so by adopting the so-called Hicklin test devised by Chief Justice 
Cockburn in 1868 in R. v. Hicklin.2 That test asked: 


whether the tendency of the matter charged as obscenity is to deprave and 
corrupt those whose minds are open to immoral influences, and into whose 
hands a publication of this sort may fall.’ 


and so began the difficult exercise of employing judicial interpretation to 
remedy statutory inadequacy. 


Not surprisingly, the Hicklin test was subjected to severe criticism, not 
only from commentators who were interested in the state of the law, but also 
by judges of succeeding generations who attempted to apply it. 


Chief among the criticisms were these: 


(a) The test is flawed, firstly, because the phrase, “‘a tendency to deprave and 
corrupt” is unclear and secondly, because it is subjective: a judge or jury 
must infer the “tendency to deprave and corrupt” from the material itself 
without the aid of expert evidence of the actual impact of the material on 
those who encounter it;‘ 


(b) The test is based on the tendency of the material to corrupt the most 
vulnerable individuals such as youths or abnormal adults and, therefore, 
places an unwarranted restriction upon the materials available to normal 
adults;° 


(c) The creator’s purpose and the literary, artistic or scientific value of the 
material is irrelevant. Furthermore, material may be found to be obscene 
on the basis of isolated passages rather than a consideration of the work 
as a whole.® 
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in spite Of these criticisms, the courts were left to struggle with the 
Hicklin test for 67 years without benefit of any more precise statutory 
definition. It was not until 1959 that the Criminal Code was amended to 
provide a definition of the word “obscene”’”’, which by then appeared in several 


different provisions of the Code. The section is now 159(8) of the Code and it 
provides: 


159(8) For the purposes of this Act any publication a dominant characteristic 
of which is the undue exploitation of sex, or of sex and any one or more of the 


following subjects, namely, crime, horror, cruelty and violence, shall be 
deemed to be obscene. 


It is apparent that this amendment was intended to provide a statutory 
definition of the word “obscene” wherever that word is used in the Criminal 
Code, at least in the context of “publications”. 


As we will see when we examine other sections of the Code, words such as 
“immoral”, “disgusting”, “indecent” and “scurrilous” are also used as 
constitutive elements of offences in this area, sometimes on their own and 
sometimes in conjunction with other terms, including “obscene”. Experience 


has shown, however, that it is the concept of obscenity that provides the 
governing standard. 


The new statutory definition of “obscene” presented some new problems 
for the courts. It was immediately necessary to determine what effect the 
section had on the Hicklin test. Did it replace it or complement it? 


It was clear from statements made by the Minister of Justice when the 
legislation was introduced that the new Statutory definition was not intended to 
replace the common law test. It was said that it was introduced in order to 
create an alternative test, which the government believed would be more 
effective in the prosecution of some of the new publications that had started to 
appear on newsstands. However, as some critics noted at the time, the 
government’s intention to establish what was really to be a dual test of 
obscenity was certainly not Clearly expressed in the new section. 


In the first cases heard after the enactment of the new definition, the 
courts declared that the Hicklin test continued to exist alongside the new 
statutory test.” However, this brief period of judicial agreement ended the first 


time the point was considered by the Supreme Court of Canada, in R. v. 
Brodie, Dansky and Rubin." 


By a majority of five to four the court held that D.H. Lawrence’s novel, 
Lady Chatterley’s Lover, was not obscene. Four judges found that the Hicklin 
test should no longer be applied to publications,'' two judges held that it should 
continue to apply,’ two judges expressly refrained from deciding the issue,'? 
and one judge expressed no opinion but applied only the new statutory test.'4 


In the aftermath of the Brodie case and the failure of a majority of the 
Supreme Court to decide the status of the Hicklin test, it was left to the lower 
courts to resolve the question as best they could. They chose predominantly to 
apply only the statutory definition of obscenity.'* 
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The confusion surrounding the Hicklin test was resolved to some 
considerable extent by the Supreme Court of Canada in its 1977 decision in R. 
v. Dechow.'* The court had to decide whether the Hicklin test or section 159(8) 
should be applied in deciding whether certain sex aids were obscene. The 
majority of the court found that section 159(8) was the sole test of obscenity in 
relation to what the section referred to as a “publication . The majority gave a 
fairly sweeping definition to the term “publication” and found that the Sex 
devices in question were publications because the accused had made their 
character “publicly known” and had issued them for public sale. 


The minority held that section 159(8) was an exhaustive definition of 
obscenity where exploitation of sex was concerned, regardless of whether or not 
a “publication” was involved. 


The practical result of the Dechow decision is that if a test of obscenity is 
to be applied other than the definition contained in section 159(8), the charge 
would have to involve either something falling outside the sweeping definition 
of “‘publication’’, or something that does not involve the exploitation of sex. 


It seems clear, therefore, that only a few cases would not be governed 
exclusively by the statutory test contained in section 159(8). 


We come now to consider the substantive meaning of the statutory test. It 
has been in force for 26 years and has been subjected to intensive and extensive 
judicial analysis. The courts have done their best to overcome the almost 
impossible task of giving contemporary meaning to abstract statutory 
provisions, while at the same time coping with the doctrine that precedent 
should be observed so that the application of the law will be predictable. 


As might be expected, the criteria developed in the early cases to give flesh 
to the bare words of section 159(8) have been refined over time and some have 
even been abandoned. There is a host of decided cases and while extensive 
reference to the evolution of the various criteria is of interest to legal scholars, 
we shall, for the sake of brevity, attempt to provide as concise a statement as 
possible of the criteria presently being used. 


Since the first treatment of section 159(8) by the Supreme Court of 
Canada in R. v. Brodie in 1962, the test of obscenity has been divided into two 
major elements: 


(1) Whether a dominant characteristic of the representation 
amounts to exploitation of sex or of sex and crime, horror, cruelty 
or violence. 


(2) Whether this exploitation is undue in the sense that it exceeds the 
contemporary Canadian community standard of tolerance. 


For some time there was great uncertainty over whether the artistic 
purpose, artistic merit or scientific value of the material formed separate 
elements in the section 159(8) test, and, if so, how they were to be balanced 
against the two major elements. However, as will be seen, it seems now to be 

















The first of the major elements has Proven to be relatively uncontroversial. 
The court must determine what are the dominant characteristics of the 


The courts have held that in determining the merit of the material, it is 
desirable, but not essential, that there be expert evidence.’ 


Finally, the theme or artist’s purpose must be determined and the court 
must decide whether the Sexual episodes play a legitimate role in the 
development of that theme or purpose. Are the episodes justified by what has 
been called the “interna] necessities” of the theme?'8 


| However, this element of the section 159(8) test now appears to be of very 
little practical] Importance. In virtually all recent obscenity cases it has been 
beyond doubt that a dominant characteristic of the material in question is the 


exploitation of sex and, in fact, the issue has generally been conceded by the 
accused.!° 


considered to be due. In any event, the standard of legal interpretation was first 


= ee by Mr. Justice Judson in delivering the majority judgment in R. y. 
rodie: 


Surely the choice of courses is clear cut. Either the judge instructs himself or 
the jury that undueness is to be measured by his or their personal opinion and 


or the instruction must be that the tribunal of fact should consciously attempt 
to apply these standards. Of the two, I think the second is the better choice.2° 


are not set by those of lowest taste or interest. Nor are they set exclusively by 
those of rigid, austere, conservative, or Puritan taste and habit of mind. 
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In that judgment Mr. Justice Freedman also held that the “community” 
whose standards are involved in this country is the entire Canadian community, 
not simply the local community where the material has been found or where 
the prosecution takes place.?3 


Finally, Mr. Justice Freedman held that, in giving effect to section 159(8), 
the courts had to be sensitive to the fact that community standards were 
subject to the evolution of ideas and values.”4 


It must be remembered that the standards are of community tolerance as 
distinct from community preference. The court must decide whether, by 
contemporary Canadian community standards, the material is tolerable in the 
sense that the general average of community thinking would have no objection 
to the material being read or seen by those members of the community who 
may wish to read or see it. The question is not whether the material is an 
affront to personal standards, but whether the Standards of the community 


would tolerate the publication being viewed. 


In determining the standards of tolerance, reference is made to several 
different factors, including artistic or literary merit, the purpose for which the 
material is being viewed or read and the context in which it is being viewed or 
read. A higher level of tolerance is assigned to material that possesses artistic 
or literary merit,* or is to be used for scientific or educational purposes.’ 
There is also greater tolerance for material that is restricted to adults, or to a 
particular segment of the community, such as writers or artists, than there is 
for material that is generally available or publicly displayed.” 


In assessing the purpose or the value of the material, the work is to be 
taken as a whole, and it is not appropriate to isolate for analysis only those 
parts which seem offensive. Some materials, however, especially magazines, 
may have no single theme and in these cases each page can be looked at more 
or less in isolation.?9 


If the community standards of tolerance test can be formulated with 
reasonable precision, it is still notoriously difficult to apply. His Honour Judge 
Borins of the County Court of Ontario had this to say in R. v. Doug Rankine 
Co.: 


[It] is a very difficult judgment to make in a community of 24,000,000 people 
who inhabit the second largest country in the world consisting of 3,831,012 
square mile ist 1 
such as Goose Bay in Labrador, Dawson City in the Yukon and 
Nobleton in Ontario, i Montréal, 
Toronto and Vancouver. As well, Canada is a i 
. Yet it remains the task 
of the trier of fact, who is assumed to have his finger on the ‘pornographic 
pulse’ of the nation, to assess objectively whether or not the contemporary 
Canadian community will tolerate ... [the material] before the court.*° 
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cases the court must determine the issue without the aid of evidence. Moreover 


even when evidence of community standards is admitted, 


contemporary standards of the Canadian community.*! 


Although expert evidence on community standards is admissible, the 


weight given to it varies markedly from case to case and this variation cannot 


be sa even primarily to the differing expertise of the witnesses. In 
general, the greates IS given tc V1 | 






~ community standards.*?, However, in a number of cases the evidence of these 


experts has been dismissed virtually without comment.» Other courts have 


given considerable weight to the testimony of such experts as city aldermen*4 
and professors of health, education and psychology.°5 


There is simply no consistency in the cases as to who qualifies as a reliable 


expert On community standards, and what weight i . 
, should b 
evidence. 8 € given to their 


In addition to expert evidence, the courts have also.considered. various... 


~ . 


; a Unfortunately, it is not clear precisely how much weight 
as actually been given to this evidence in cases where it has been considered 


Given the difficulties involved 
standards test, it is not Surprising that 
of results. There are, of course, a few 
cannot be tolerated. For example, the c 
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things which everyone appears to agree 


ourts seem to agree that material whi 
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portrays incest,” juveniles engaged in sex,” or acts of severe cruelty or violence 


in combination with sex,*' exceeds community standards, at least unless the 
material has significant artistic merit or a philosophical purpose.‘ 


There now appears to be growing s 
materia! that ‘ 


the sexual a 
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The differences of opinion in this area are particularly apt hot Pe gawes! 
involving material containing nothing more than explicitsex. AC 
judges in the three cases just cited, material of this kind should be held not to 
exceed community standards of tolerance. As Judge Borins put it in the 


Rankine case, 


Contemporary community standards would tolerate the distribution of films 
which consist substantially of scenes of people engaged in sexual intercourse, 
... scenes of group sex, lesbianism, fellatio, cunnilingus and oral sex.*° 


In Re Luscher, however, the judge found that a magazine “concerned with 
the sexual activity of a man and a woman from foreplay to orgasm” exceeded 
community standards even though the actions portrayed were “in no way 
unnatural or unlawful and, indeed ... are a common part of the lives of 
Canadian men and women”’.*’ And in a New Brunswick case, the trial judge 
found that community standards were exceeded by magazines which he 
described as follows: 


The magazines are most explicit and depict sexual conduct, not merely 
nudity. The conduct shows lesbianism, homosexuality and heterosexuality. 
Male and female genitalia are explicitly photographed.... There were no 
pictures depicting sex and ‘the subject crime, horror, cruelty or violence’ as 
set out in s. 159(8). The pictures appear to be of adults consenting to the 


sexual acts of other(s).* By S¢ det Noso C . 1i82 NBQB 


Another striking example of inconsistency is found in two cases involving 
sex aids. A Nova Scotia County Court judge held in one case that lubricants, 
devices, prosthetics and novelties sold by a sex shop exceeded community 
standards of tolerance. In contrast, an Ontario County Court judge only three 
years before had concluded that similar products were not only tolerable, but in 
the public interest.*° 


The application of the community standards test has also produced 
inconsistent results in cases involving live performances. Some judges have 
found that the community standards of tolerance are exceeded when the whole 
of a person’s body is exposed.*° Others have found that complete exposure 
unaccompanied by suggestive touching, expressions or gyrations does not 
exceed community standards,*' but that when the performance does include 
suggestive touching and gestures, it does exceed community standards.” Still 
others have found that the performance of a completely nude couple engaged in 
simulated sexual acts does not exceed community standards.» 


Taking everything together, it is not difficult to agree with one judge who 
observed recently that: 


The lack of unanimity in the decisions of the courts in obscenity cases 
suggests that the Canadian contemporary community standard may very well 
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Chapter 20 


The Criminal Code 


1. Introduction 


In making recommendations about changes in the Criminal Code we have 
drawn together all of the components of the work we have undertaken on 
pornography. Thus our recommendations flow from the guiding principles 
which we set forth in Part I, and are reflective of the current situation with 
respect to the availability and use of pornographic material, the harms which 
we feel are associated with this material and our views on the proper role of the 
criminal law in the area. 


As we pointed out in Part I, Chapter 2 of the report, the traditional liberal 
view of the power of the state to limit the freedom of an individual is that the 
state can only act when the exercise of that person’s freedom results in direct, 
demonstrable harm to others. By contrast the conservative view is that It is 
legitimate for the state to intervene to prohibit conduct in order to protect and 
affirm traditional moral values, even if there is no proven harm caused by the 
conduct to others. Mainline feminist opinion takes the middle ground that the 
state is justified in curbing the freedom of an individual where his conduct, 
while not necessarily causative of direct, demonstrable harm to others and 
regardless of whether or not it offends traditional moral values, does or 
threatens social harm in the sense that it undermines or subverts important 
social values and policies. In particular feminists see the equality of the sexes in 
political, economic, and social matters as so fundamental to the life and fabric 
of this country that action by the state both to promote and protect it are 
entirely warranted. 


In our recommendations on changes to the Criminal Code relating to 
adult pornography we have applied a definition of harm which embraces not 
only direct, demonstrable harm to an individual, but also an element of social 
harm. In essence we see two forms of harm flowing from pornography. The 
first is the offence which it does to members of the public who are involuntarily 
subjected to it. The second is the broader social harm which it causes by 
undermining the right to equality which is set out in section 15 of the Charter 
of Rights and Freedoms. 





The first of the two harms we argue should be handled by Criminal Code 
provisions which penalize failure to take steps to protect members of the public 
from involuntary encounter with pornographic material. The objective here is 
to encourage control and regulation rather than to proscribe. The second, we 
feel, requires direct proscription of certain forms of pornographic representa- 
tions. Conscious of the concern that when the law moves beyond the 
prohibition of conduct which causes direct, demonstrable harm, there is a 
danger of excessive intrusion by the state into the lives of individuals, we have 
focussed on the most extreme forms of pornography. These in our minds 
clearly subvert the equality rights in the Charter and more generally the right 
of all individuals to be treated with respect and dignity. Moreover, they can be 
stated with sufficient precision to provide direction to those who have to gauge 
their actions according to the dictates of the law, and to the law enforcers so 
that undesirable interferences with freedom of expression are minimized. 


We appreciate that our proscriptions will not satisfy everyone. Those of 
conservative mind will consider us too libertarian in our view that the bulk of 
pornography should be regulated rather than banned. Some feminists too may 
feel that we have circumscribed the pornography which is to be prohibited too 
narrowly. Liberals for their part may find our movement outside the traditional 
boundaries of harm untenable. It is our belief that, given the complexities of 
this area, and the conflict of philosophies to which it gives rise, our approach 
represents a rational, fair and realistic balancing of the interests involved, and 
a significant advance over the present state of the law. 


2. Terminology 


We were often told during the public hearings that a useful starting point 
for the reform of the law relating to pornography would be to remove the term 
obscenity from the Criminal Code. Along with obscenity would go the heading 


of the part of the Code in which it appears: “Offences Tending to Corrupt 
Morals”. 


Those who pressed for the removal of the term “obscenity” did so 
primarily because of their perception that sexual immorality was not really the 
essence of the offence in the pornographic material available today. Rather, in 
one way or another, the material is demeaning and degrading to women, to 
members of minority groups who may be portrayed in a distorted way, and 
ultimately to men, who are often depicted as soulless aggressors. 


For some advocates of the change in terminology, the issue is not as 
ideologically significant. They are motivated by various reasons, ranging from 


a desire to signal a new approach, to a dislike of existing obscenity jurispru- 
dence. 


We agree with the suggestion that the term “obscenity” has outlived its 
usefulness. As we have discussed at some length in chapter 4, entitled ““What is 
Pornography?”, the fact that the dictionaky definition of “obscenity” 


\ 





i 
} 
i 
j 
} 
} 


at, omen “in rn eta ated iat at ttt = 


OE A SO ON ON LOS ene ee 
- meee te ie AN te ND 
cect a ain eaten ea ut Neale: 


ee RC em eet ee one 





transcends the legal definition in the 1 ge : a 
terms of section 159(8) have produced! Sate et 
word has little to offer as a term of — Ht Omer : th: 
heading, with its emphasis on the cor _ CRIS BRELOETS 
concern, one which deflects attention 8 = | 
which the criminal law should be addre paes 84 O2 


Recommendation 1 


The term “obscenity” should no longer be used in the Criminal Code, and the 
heading “Offences Tending to Corrupt Morals” should also be removed. 


We have already stated that we do not plan to make the term “pornogra- 
phy” central to the definitions in our proposed amendments. It is simply too 
elusive to provide the precision needed in the criminal law. However, we do not 
consider it worthwhile to eschew the term altogether. It does convey an idea 
about the material we are seeking to control and an entirely new term is not 
only difficult to find but may not be as accurate. Accordingly, we use the term 
pornography in our proposed sections, although we have been sparing in that 
use. The most obvious use is that in the various headings we have given to 
proposed sections. We see as quite acceptable the use of the term pornography 
in this way, because any elasticity in the title is limited by the specific terms of 
the section or subsection. Moreover, in the title, it serves as a useful indicator 
of the shift in approach from a traditional moral concern with obscenity, to our 
more functional social concern with pornography. 


The term “pornography” appears rarely in the draft sections. In a few 
sections, we use the term “visual pornographic material”, which is defined in 
quite particular terms to minimize discretion or subjective considerations. This 
definition is the only place in the draft provisions which actually features the 
term “pornography”. 


Recommendation 2 


New criminal offences relating to “pornography” should be created, with 
care being exercised to ensure that the definition of the prohibited conduct, 
material or thing is very precise. 


3. Violent and Degrading Material — 


In discussing the meaning of the word obscenity, in Chapter 4, Section II, 
we made the point that there is some material which would be considered 
obscene, but which would not be considered pornographic. Violent material 
which has no sexual connotations, and disgusting material, are the two large 
categories of material which might well not be caught by a “pornography” 
approach. We note with some interest, of course, that although common 
understanding might include the explicitly or extremely violent within the term 
obscene, because it causes revulsion, the present criminal law does not prohibit 
material featuring only violence. 





The mandate of the Committee was to study the effect and make 
recommendations with respect to the material that has some sexual content. At 
the present time the Criminal Code considers potentially “obscene” material in 
which sex and one of a number of other items is present, namely, crime, horror, 
cruelty or violence. As we have reviewed the material which is available and 
listened to people across the country, the issue of whether violence in and of 
itself can be so offensive or harmful that some restrictions on it are needed 
arose quite frequently. 


Virtually everyone who raised the issue thought that violence on its own 
can indeed be obscene. In fact, some people who raised the issue believed that 
violence in the media was more of a problem than explicit sexual portrayals. 
The term “‘obscene” used in the Criminal Code, could, in our opinion, easily 
include more than just sexual material, although as we have indicated it does 
not currently do so. We did consider whether the retention of the term obscene 
would be preferable because it could allow for offensive non-sexual material to 
be caught. We decided, however, that we would not recommend such a course 
of action because it would be building yet more meaning into a term which is 
already highly problematic. Our focus has been on pornographic material and 
we propose significant changes to the way in which the Code deals with such 
material. We have not examined in any detail the problems associated with 
violent material that has no sexual content. Nevertheless, having given some 
attention to the matter, we are of the opinion that the government should give 
consideration to establishing a section in the Code which would deal with 
violent material in a manner similar to the one we are proposing for sexual 
material. We realize that a sanction against violence is potentially far-reaching 
and intrusive and careful study is necessary before changes to the law can be 
recommended. 


Recommendation 3 


The federal government should give immediate consideration to studying 
carefully the introduction of criminal sanctions against the production or 
sale or distribution of material containing representations of violence 
without sex. 


There is at least one offence in the present Code which does relate to 
disgust: subsection 159(2)(b) prohibits the public exhibition of a “disgusting 
object”. In our view, little that is necessary for the protection of basic values 
would be lost by removing altogether the penalties against material that is 
disgusting, provided that the criminal law regime we are recommending is in 
place. We have reached this conclusion because we have tried to address in our 
proposed sections the real harms which we think were aimed at by the 
prohibition against such material, like the public display of sex aids. In 
particular we have replaced the prohibition on the public exhibition of 
disgusting objects, with a section aimed at preventing access (by way of sale or 
display) by children to devices intended for use as sex aids. This is found in the 
part of the report relating to children. 








Recommendation 4 


There should be no sanctions introduced respecting material that is 
‘disgusting’ even though our proposed repeal of section 159 would remove the 
existing offence relating to a disgusting object. 


4. What to Control? 


It was apparent at the public hearings that many people thought that the 
portrayals of women and children in the media generally were distorted and 
false depictions. We were frequently reminded that women are often seen in 
limited and mindless roles in television programs, as overwhelmingly concerned 
(to the exclusion of other interests) with marriage in popular paperback series, 
and as people whose sexuality can be used to sell virtually any commodity. On 
this view, pornography is one variant of a pervasive and dominant theme that 
runs through all the media, albeit a more extreme variant than some others. 
The argument has been raised, however, that pornography may be less harmful 
than the everyday, run-of-the-mill depictions in the media which we so often 
take for granted. This view stems from the belief that, as widespread as 
pornography is, the mainstream media touch the lives of virtually every single 
Canadian whether man, woman or child. Therefore, to seek to control what is 
probably a small percentage of the false depictions and leave out of the picture 
the vast majority of them is inconsistent and most certainly not going to 
achieve the result which we are ultimately seeking, that is, a reduction or 
elimination of such depictions. 


While the Committee has every sympathy for this view, we do not believe 
that the elimination of false depictions of women can be achieved through 
Criminal Code provisions. What is required is re-orientation of the values and 
priorities of the media. This is not something that can be addressed through 
criminal law. Given the sheer volume of material which would be involved, 
criminal sanctions would not be effective and more likely to bring the law into 
disrepute than to solve the problem. 


Moreover, broad based support is lacking at this time for the view that the 
content of the media is in need of the sort of re-orientation we have heard 
suggested. Certainly, many women’s organizations see this as an important 
issue, one to which they are continually and effectively drawing people’s 
attention. Similarly, religious and ethnic associations have been concerned 
about how they are portrayed in the media. But the efforts of these groups, 
especially women’s goups, are quite recent in origin and have not, we think, 
been accepted into our everyday assumptions about the media and its content. 
That we are moving in the direction of accepting them is seen by the adoption 
of new content guidelines by the CRTC and amendments to the Broadcasting 
Act. However, these changes have not been accomplished simply for the asking, 
but have involved long and intensive lobbying and negotiations between 
interested groups, governments and the media. 
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We are, therefore, in need of extensive educational and informational 
programs to address the concern that some have about general media content 
and its portrayal of people. The use of the criminal law is neither an 
appropriate nor a. practicable means for counteracting such a pervasive 
problem. That is not to say that legal strategies are inappropriate. Given the 
existence of regulations governing the media, it is certainly legitimate in our 
view to use the regulatory process to address these issues. Indeed, the 
Committee makes a series of recommendations relating to the control exercised 
by the CRTC over programming which are designed to combat sexist messages 
in the broadcast media. 


The question then becomes whether or not there is any material which is 
so extreme or harmful in its depictions that it is qualitatively different from the 
general content and for that reason deserves to be treated differently. In 
essence, is there any material which should be subject to criminal sanction if it 
is produced, sold or displayed, for example? Canada, along with other western 
countries has so far answered “‘yes”’ to this question. 


As we have already noted, we are convinced that some material of a sexual 
nature can be so damaging to individuals and society that it must be the 
subject of the criminal sanction. The crux of the issue, of course, is to define 
the precise nature of the material which should be prohibited or regulated in 
such a way as to include only the specific sorts of things which are harmful. 
Our ability to do this depends on our understanding of what it is about the 
material which causes the damage. 


It is, in our view, a significant social fact that many people are offended by 
some kinds of material. They would not choose to view it, if given a choice, and 
they are offended or upset when they cannot avoid seeing it. These feelings of 


_ offence and disgust can, in our estimation, justify restraints on the display of 


pornography, although we do not think that these sentiments would justify 
criminalization of, say, producing the material. The feelings of embarrassment 
of individuals, no matter how many, are not a proper basis for a substantial 
curb on freedom of speech. 


How far should the boundaries of control be extended beyond restraints on 
display of offensive material? As our analysis of pornography in Canada today, 
in Chapter 6 of Section I demonstrates, we do not have consistent and 
conclusive research data to tell us about all the effects of pornography and in 
particular whether direct, demonstrable harm is caused, and we cannot be 
drawn too far into surmise or speculation. Our approach is characterized by 
acceptance of the egalitarian argument that impairment of a fundamental 
social value can properly be regarded as a “harm” meriting legislative control. 


Proceeding from this point of departure, we have developed a three-tier 
analysis of pornographic material. The first tier is material which we would 
subject to a criminal sanction, with no defences based on artistic merit, 
educational or scientific purpose. The penalties for the offence are strong. In 
this tier we place the following: a visual representation of a person under 18 





_ Pornography”. Unlike the material in tier one, that in the second tier is subject 
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advocates, encourages, condones or presents as normal the sexual abuse of 
children; and visual pornographic material which was produced in such a way 
that actual physical harm is caused to the participant or participants. 


The case with respect to these forms of pornography has been made very 
fully in the part of the Report dealing with children and we do not intend to 
repeat it here. 


With respect to the remaining category, there are, in our view, two reasons 
for prohibiting visual material in the production of which actual physical harm 
was caused to the person or persons depicted. The first and obvious one is to 
protect those who participate in the production of visual pornographic material 
from physical harm. It is likely, of course, that in the case of material produced 
ouside Canada the acts that would result in such harm being caused would 
themselves be caught by the criminal law of the country in which they were 
committed. With domestically produced material, other provisions in the 
Criminal Code, for example those relating to assault, might be applicable, 
especially if no consent to the physical harm was evident. Be that as it may, it 
seemed to us, as it seemed to the Williams Committee, to be appropriate to 
provide this additional deterrent to the causing of such harm. We know that 
the relations between the producers of violent pornography and the actors in it 
are often such that there is little or no respect for the rights and physical 
welfare of the latter. Clearly, if the commercial dealings in material of this 
kind could be stopped, the reason for producing it would disappear. 


The second reason for prohibiting this material lies in the message that 
most, if not all, of it conveys. That message is that it is acceptable to cause 
physical harm in the context of sexual relations. Whether or not it can be 
demonstrated empirically that this message is absorbed by the viewer, and 
acted upon, we believe that it is appropriate to use the criminal law to prohibit 
its dissemination. The social harm which is caused by the undermining of 
human dignity and the challenge to the equality of women is as stark here as it 
is with mere representations of physical harm. We elaborate on this facet of 
harm in our discussion of tier two material below. 


We do not anticipate that this provision will often be activated. We doubt 
that the causation of actual physical harm is a widespread problem in the 
production of pornography. Moreover, there are obvious problems of proving 
that harm was actually caused. However, it will be available for dealing with 
the occasional outrageous Case. 


Far more pervasive is the material in which physical harm»or abuse» is 


represented in simulated depictions. This material which we consider offends 
ity ri i ealt 








with in the second tier and is labelled 


YAS 





} 
t 
' 
‘ 





ae 


ae 
ae 

ages | 
ee 3° 





to the defences of genuine educational or scientific purpose, and artistic merit. 
The rationale for allowing defences is set out below in our discussion of the new 
formulation of section 159 of the Criminal Code. 


We consider it important to comment at some length on why we have 
included this second tier, and the character of the harm which we feel justifies 
the intrusion of the criminal law at this point. As we stated in the introduction 
to this chapter we have concluded that the legitimate ambit of the criminal law 
extends beyond the causation of demonstrable, tangible harm to an individual 
or individuals. While recognizing the concern which liberals have that to 
extend the reach of the criminal law further is to open the door to abuse and 
possibly tyranny, we believe that there are values and policies which are so 
important to the welfare of Canada that they are worth protecting in their own 
right, even by criminal sanctions. This position which we have adopted seems 
to us to accord with the view taken by both the Law Reform Commission of 
Canada and the Department of Justice in their studies on the purposes of the 
criminal law.' As we have noted in our discussion of the role of criminal law in 
Part I, Chapter 2, the two studies see the criminal law as having both the 
prevention and penalizing of harm to the individual and the protection of social 
values as legitimate objectives. 


More importantly, we believe that the Charter of Rights and Freedoms 
expressly recognizes that certain social values and policies, in particular 
equality “before and under the law” and “equal protection and equal benefit of 
the law” are entitled to both constitutional affirmation and protection, and 
take their place alongside the traditionally protected freedoms such as freedom 
of conscience, religion, thought, belief, opinion and expression. In our minds 
there are two possible legal consequences which flow from this recognition 
accorded to equality rights. In the first place it may be argued that the effect of 
section 15 of the Charter is to limit the ambit of freedom of expression in 
section 2(b) to exclude forms of expression which offend equality rights. The 
alternative position one can take is that the combined effect of section 15 and 
section | which comtemplates reasonable limitations on the rights and 
freedoms set out in the Charter is to validate reasonable legal constraints, 
including those of the criminal law, on the exercise of rights and freedoms by 
individuals or groups which adversely effect or threaten the rights in section 15. 


While observations on the effect of the Charter are in many respects still 
speculative, we note that the position which we have taken does have judicial 
support in the careful judgement of Mr. Justice Quigley of the Alberta Court 
of Queen’s Bench in R. v. Keegstra,? a decision to which we have already 
referred to in Part II, Chapter 8, where we discuss the general impact of the 
Charter in relation to the issue of pornography. Mr. Justice Quigley in 
addressing the issue of whether section 281.2(2) of the Criminal Code (wilfully 
promoting hatred against any group by communicating statements) was an 
infringement of “‘freedom of expression”? under section 2(b) of the Charter 
made the following remarks: 
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Section 15 of the Charter guarantees a right which rationally flows from our 
affirmation that men remain free only when freedom is founded upon respect 
for moral and spiritual values. We have recognized that Canadians have a 
moral sense, that is a sense of what is good and what is evil. Section 15 also 
manifests in the concrete as opposed to the abstract, our affirmation that 
each human person has dignity and worth...° 


In my view, the wilful promotion of hatred under the circumstances which 
fall within section 281.2(2) of the Criminal Code of Canada clearly 
contradicts the principles which recognize the dignity and worth of the 
members of identifiable groups, singly and collectively; it contradicts the 
recognition of moral and spiritual values which impels us to assert and 
protect the dignity of each member of our society; and it negates or limits the 
rights and freedoms of such target groups, and in particular denies them the 
right to the equal protection and benefit of the law without discrimination.* 


The judge concluded that section 2(b) of the Charter did not contemplate 
“an absolute freedom permitting an unbridled right of speech or expression”. 
Furthermore, if he was wrong in this view, he found that section | provided a 
basis for balancing that freedom against the furtherance and protection of 
desirable social policies and values with which it conflicted in certain contexts. 
After carefully assessing the rationality and proportionality of the Criminal 
Code provision, and comparing it with the laws and customs of other free and 
democratic societies, he concluded that the “promoting hatred” provision in the 
Code constituted a reasonable limitation on freedom of expression. 


We agree with the views and sentiments expressed in Mr. Justice 
Quigley’s judgement, and we believe that they have application in the present 
context. In the same way that freedom of expression may not extend to 
statements wilfully promoting hatred, or be outbalanced by the need to protect 
the equality rights of others, so the same conclusions can be reached in the case 
of certain forms of pornographic representations. We believe this to be so in 
particular in those cases in which the pornographic representation depicts a 
particular group, typically women, as less than human, and their mistreatment 
as a legitimate subject of sexual stimulation, typically male. We observe that 
section 15 of the Charter, insofar as it addresses the equality rights of women, 
represents the culmination of a long and agonizing process whereby Canadian 
society has come to accept and to commit itself to the policies and values 
associated with equal treatment of the sexes in the political, economic and 
social spheres. This has been reflected in both legislative and policy strategies 
to improve the position of women in employment, education, within the social 
welfare system and within the family unit. Indeed, it is a set of policies and 
values to which the present government has given its unqualified support in 
recent policy announcements relating to equal opportunity in employment. In 
our opinion the most hateful forms of pornography are subversive of policies 
and values favouring equality. While it may be difficult to characterize the 
representations as amounting to the promotion of hatred, they do contain a 
clear message that half of the Canadian population are entitled to nothing 
better than violent, sexual abuse, all in the cause of the supposed sexual and 
psychic welfare of the other half. They do so in a context, that of sexual 
relations, in which a combination of a desire to dominate and emotion can pose 
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Having taken this stand we are of course aware of the limitations of the 
criminal law in promoting and protecting values, especially where there is no or 
only speculative harm being caused. Moreover, we know that the criminal law 
can be a blunt and inappropriate instrument for working social change. We 
are, however, confident that with careful attention being paid to the material 
which we see as destructive of the social consensus which we refer to above 
and the clear articulation of the conduct which we think should be proscribed: 
a valid statement of criminal law can be made, which not only sets out with 
clarity the limits of what is acceptable and unacceptable in Canadian society in 


terms of pornography, but also which can be enforced effectively without 
- creating unwarranted curbs on freedom of expression. | 


Although it is mainly violent and sexually abusive material which we have 
focused on in framing our second tier recommendations for amendment of the 
Criminal Code, we have also thought it appropriate to apply the criminal law 
to representations which, while they do not offend the equality provisions of the 
Charter do depict conduct, such as i ilia, which is 
considered socially repellent se ee rt i citticul to 
see how representations of such conduct would be protected by freedom of 
expression. Even if that freedom was extended that far, we believe that the 
concern to uphold social values, which is evident both in deepseated revulsion 


to this type of behaviours, and in its criminality, justify reasonable limitation of 
the freedom in terms of section | of the Charter. 
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It was this latter problem that led the Committee to recommend that 
i nd to state as clearly as 
possible what we mean by those terms. We have consciously rejected the use of 
broad terminology which would leave the characterization of the material to a 
test, such as the present test of community standards of tolerance. 





The community standards test has been soundly criticized by everyone 
who has been affected by decisions made under it. Most of the criticism 1s 
directed at the impossibility of knowing what the Canadian (i.e. national) 
community standard is. It has been pointed out by judges, and demonstrated by 
other judgements, that the standard is subject to regional variation. Moreover, 
the standard changes over time so that publishers, for example, can only guess 
at what the standard is in any given year. Furthermore, while a changing 
standard has some value to it in that it ensures that the law does not become 
completely out of tune with current realities, it does give rise to what some 
people at the public hearings referred to as “creeping gradualism.” (In the 
minds of some it was not so much creeping as galloping.) That is, the most 
extreme material which is allowed becomes the standard against which 
everything else is measured. The technique of publishers, therefore, who do not 
want any restraints on what they can produce is to constantly push the 
boundary of what is considered to be outside the law. 


A further criticism of this test is that it lacks a principled foundation. 
Simply because a majority of Canadians are said to tolerate or not tolerate 
something tells us nothing about their reasons for doing so and hence gives us 
no opportunity to decide whether they are indeed valid. It is our view that 
decisions in respect to criminal charges should be made on the basis of clearly 
articulated principles and not on the basis of majoritarian impulses. 


Much of the material which people brought to the attention of the 
Committee was presented as material which omen. While we have 
argued that some pornographic material is harmful to our fundamental values, 
and in this sense we have concurred with those who see it as denying w 
equal status with men, ve ne 
our proposed amendments to the Crimin _ The term appears as a 
heading to the material which we believe is the most subversive of social values. 
In this sense it is an appropriate heading for the section since it highlights what 
we consider to be the problem with the material. 
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imprecise and too broad in its connotations. As we have argued, much of what 


appears as mai 
women. We do not want to run the risk of our definitions being cast so broadly 
that they are struck down by the courts on the ground of vagueness or because 
they catch too much. Furthermore, the use of the term 
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works which treat. sexual relationships openly and sensitively illustrate the 

difficulties which exist with interpreting such a terms'We have tried as far as 
possible in framing our recommendations to minimize the opportunities for 
subjective judgements. Our approach here, as elsewhere, has been to state what 
depictions or descriptions are unacceptable as precisely and clearly as we can. 


The third tier of materials is one which we do not consider merits criminal 
sanction, except in very narrow circumstances. This third tier consists of 
“visual pornographic material”, defined as material in which is depicted 
vaginal, oral or anal intercourse, masturbation, touching of the breasts or 
genital parts of the body, or the lewd exhibition of the genitals. Although the 
language of the definition is broad enough to include both explicit material 
involving children and sexually violent pornography, we wish to make it clear 
that in our view, neither of these kinds of materials falls within tier three. 
These two forms of materials fall into tier one and tier two respectively. 


In drafting this provision, we have been mindful of the difficulties of 
trying to devise a comprehensive list of activities, the depiction of which is to be 
controlled. These difficulties led the Williams Committee to recommend, 
instead of a list, a test of offensiveness, which turned on the sensibilities of the 
‘reasonable person”. We have concluded that such a flexible test would be 
more problematic in its operations than the use of a list. The latter is likely to 
provide clearer guidance on the type of material which is caught. While our list 
may require further refinement, we are inclined to believe that it is adequate to 
the task of characterizing tier three material. 


It will be noted that we have employed the term “lewd” to describe certain 
of the representations in the definition. We do this because we wish to make it 
clear that it is not all representations of the breasts or genitals which should be 
caught by this definition. It is obviously important to distinguish a poster 
centre fold of Playboy which should be caught as tier three material, and a 
poster of Michaelangelos’ David which should not. The use of the adjective 
“lewd” is designed to allow the law to discriminate between what is patently 
offensive when displayed in public and what is not. 


We think that the only problem which merits the application of the 
criminal law in connection with tier three material, is that of display. 
Accordingly, we have proposed criminal penalties for displaying the material 
without a warning in premises to which the public has access, as well as the 
restrictions on sale to and access by children which is included in the children’s 
part of this report. We believe that the provisions provide the necessary 
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safeguards against involuntary offence and the exploitation of ch 
curtailing freedom of expression. 
Although we have devised this three-tier approach primaril 
thinking on the criminal law, we believe that it also serves to — 
well, the relation between the federal and the provincial sphere 
the proper approach is for the provinces to concentrate their reg yeaa 
on the tier three material. We would hope to see a regime in whi 
the recommended display offences, tier three material is entirel: 
the province. The main question with respect to this material 1s au 
that its potential to create offence to adults or do harm toch 
contained. Provincial film regulation schemes and municipal d 
seem particularly well suited to this role. een i 
a 
We have agreed in Chapter 14 on film classification and cemenatitg 
film and video material which does not fall within the proscr 
recommended in the Criminal Code, should be subject to class 
than censorship. Accordingly, in the case of film or video mate — an 
within tier three the application of a classification or rating yi 4 
attendant warnings and entrance restrictions, would seem tds The 


satisfactory way of dealing with the display problem. In the cast! of Hii 
material, especially magazines, we believe that municipal regul — i 
warnings, barriers, or opaque covers is an appropriate method Ais ya oa 
Provincial law and municipal by-laws of the type mentioned at 

have application to tier two material which is protected by t 


genuine educational or scientific purpose or artistic merit. 


Recommendation 5 


Controls on pornographic material should be organized on the basis of a 

i The most serious criminal sanctions would apply to 
material in the first tier, including a visual representation of a person under 
18 years of age, participating in explicit sexual conduct, which is defined as 
any conduct in which vaginal, oral or anal intercourse, masturbation, 
sexually violent behaviour, bestiality, incest, necrophilia, lewd touching of 
the breasts or the genital parts of the body, or the lewd exhibition of the 
genitals is depicted. Also included in tier one is material which advocates, 
encourages, condones, or presents as normal the sexual abuse of children, 
and material which was made or produced in such a way that actual physical 
harm was caused to the person or persons depicted. 


Less onerous criminal sanctions would apply to material in the second tier. 
Defences of artistic merit and educational or scientific purpose would be 
available. The second tier consists of any matter or performance which 


depicts or describes sexually violent behaviour, bestiality, incest or — 


harm depicted for the apparent purpose of causing sexual gratification or 
stimulation to the viewer, ssavaltrile fai ciammeaab i: Haine dk another 


person or persons, or self-infliction of physical harm. 








Material or productions in the third tier would attract criminal sanctions 
only when displayed to or performed before the public without a warning as 
to their nature or sold or made accessible to people under 18. Unsolicited 
mail incorporating such material is also included. In tier three is visual — 


_ pornograhic material or performances in which are depicted vaginal, oral, or — 





definition the phrases sexually violent behaviour, necrophilia, incest and 
bestiality. We also specify that this class of representations does not include 
pornographic representations of children, material advocating the sexual abuse 
of children, or material in which it appears that harm was done to the 
participants. 





Recommendation 6 
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The provinces and the municipalities should play a major role in regulation 
of the visual pornographic representations that are not prohibited by the 
Criminal Code through film classification, display by-laws and other similar 
means. The provinces should not, however, attempt to control such 
representations by means of prior restraint. 
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In drafting the offences to deal with tier one and tier two material, we 
have maintained the distinction now made in section 159 of the Code between 
those who produce and distribute prohibited material and those who are 
involved in the retail trade in such material. In our view, a distinction along 
these lines is appropriate in this area for two reasons. First, it allows for 
recognition to be given in the Code to the fact that producers and distributors 
of material of this kind are in a better position to know its content than are 
retailers. Recognition of this fact, which is now reflected in section 159(6) (i.e. 
that ignorance of the nature or presence of the material is no defence) we have 
159 has been discussed in the first part of this chapter, and so we will not ee ¥ _ es ak rnteries mse: as i es 
repeat it here. However, we do wish to highlight ae SOO | a slightly revised version of the existing 159(6); it provides that it is no defence 
proposed legislation. for a producer or distributor to show that he was ignorant of the character of 
the “matter or thing” in question. The latter makes provision for a “due 
diligence”’ defence for retailers. 
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5. Offences Relating to Pornographic Material 
5.1 Section 159 





The basis upon which we have constructed this replacement for section 


The first thing to note is the terminology we have used. We have tried for 


the most part to be specific in our choice of terminolog idi 
As a result, we have Phan cnn“ 

terms of . riptions of certain kinds of acts. The offences in relation to tier 
two terial, for example, contain a list of acts like incest, bestiality and 

ophilia. These acts are, in and of themselves, criminal offorucs: The term 
“sexually violent behaviour”, which also appears in the list, is defined to 
include “physical harm depicted for the apparent purpose of ‘essing sexual 
gratification to or stimulation of the viewer”. This general part of the 
ge cee recognizes that the element of context has an important role to play 
in determining w 


violense~end-senualmstimulation-=whiehuwe=vonsiderstenhe.sosdestruetire"Ortiee™ | on the one hand, and retailers on the other, lies in the need to ensure that the 
digni at punishment fits the crime. In our view, the production and distribution of 


supplement the general formulation, we hav Z St fj Wages prohibited material has to be treated more harshly than the retail trade in it. It 
mati: anil sed iadticked hare All a ie a is F fe examples, like ‘s well known that it is in the production and distribution of this material that 
lel tiius ore nce aeate. ad We ; oF this list except for self- the real profits are made, and the penalties for such activities must be severe if 
5 he desta gain, crimes. We include self-inflicted harm because the law is to have any significant deterrent effect 

ypically portrayed in a context which makes it appear that the actor . 


usually a woman, enjoys and deserves the pain. This we see as just as 
objectionable as the representation of physical violence by others, which 
















The ‘due diligence” defence is intended to protect the responsible 
merchant who tried to review the materials coming into his establishment, and 
to comply with the law. We realize that merchants are not going to be able to 
interpret in every case what is and is not within the section. However, the fact 
that they have tried will be of help in the event of a prosecution. The conduct 
we wish to deter is that of the merchant who accepts without question any 
material provided by a distributor, and pays no attention to those whose rights 
are adversely affected by it. 







In proposing that this distinction is to be continued, the Committee has 
not forgotten that the Ontario Court of Appeal has held that the existing 








suggest the legitimacy of such conduct, and worse still, its acceptance by the 
victim. By thus staying close to what is itself criminal in formulating our 
definition, we hope to avoid making it so broad that it would catch images 
which, while perhaps objectionable, should not be criminalized. We wish to 
note in this connection the two definitions of “visual pornographic material” 
which appear in the proposed section. One of them, which applies in the case of 
section 159(1), reflects both the sexually explicit and the sexually violent 
However, when we come to define “visual pornographic material” in desling 
with the offence of displaying tier three material, we have removed from the 


section 159(1)(a) and section 159(2)(a) overlap to some extent.> It is clear 
that, to the extent that these two offences do overlap, the purposes underlying 
the distinction are defeated. We have attempted to deal with this problem both 
by making it clear that the rental of prohibited material is caught by the 
retailing offence and by removing the word “circulates” from the producing 
and distributing offence. We are not overly confident, however, that these 
changes will succeed in overcoming the Ontatio Court of Appeal’s decision. It 
may be, therefore, that further changes to the language used in these sections 
will be necessary. 











It will be noted that in our formulation of section 159(2), Sexually — 


and Degrading Pornography, we have included the defences of a | 


educational or scientific purpose, and artistic merit. It is important — 


state our reasons for these exceptions which are contained in section 1§ 


LA FR a 


and (c). 


The defence of genuine educational a scientific purpose reflects o. 
that in certain contexts the production, distribution and sale of this material 
may be quite legitimate. While descriptions of incestuous relationships of the 
sort described in some entertainment magazines are clearly not tolerable very 
detailed descriptions of incestuous relations, perhaps with explicit photographs 
of the physical harm done to a young victim of incest by an adult, are entirely 
appropriate within a medical setting or the training of professionals who work 
with families in trouble. Here the material is acceptable or unacceptable not on 
the basis of what it describes or depicts but on the basis of its purpose. 
However, materials produced for genuine educational or scientific purposes 
may be sold for less noble reasons. We have provided for this contingency by 
relating the defence in the case of retailers both to the Original purpose of the 
material and the purpose of its sale. 


Some people will argue that there can be no such thing as an artistic 
defence of material which is sexually violent. Because the depiction meets some 
academic or elitist concept of artistic does not make it any more acceptable. 
While we have sympathy with this view we consider it essential to provide for 
such a defence in order properly to balance the competing rights of equality 
and freedom of speech. Both of these are entrenched in the Charter and Clearly 
the law cannot be used to support one to the total exclusion of the other. 
Artistic and literary endeavours are a vital component of our society and as 
such have to be protected and encouraged. That they sometimes raise 
uncomfortable questions, treat controversial topics and present unpopular views 
is to be expected. It would not be acceptable to us to say that the matters dealt 
with in the second tier cannot be presented in artistic works. Indeed, to say so 
would be to put a significant range of artistic and literay material dating back 
to antiquity at risk. We wonder, for example, how these two ancient Greek 
classics, “Oedipus Rex” and “Electra”, and the work of the Roman historian 
Suetonius would fare without such a defence. In some cases the need to protect 
freedom of expression must predominate. 


We note in passing that the Committee has considered two different 
approaches to artistic works that might fall within the ambit of our second tier. 
On the one hand, it can be argued that because the work in question is, indeed, 
artistic, its message is different from, for example, the message in a similar 
depiction or description in an “adult entertainment” magazine. The fact that it 
Is art, on this view, transforms the depiction or description into something 
which is no longer harmful. On the other hand, it might be said that both the 
artistic work and the adult magazine contain an equally harmful message but 
that in the former case the genre is of sufficient importance that we will 
nevertheless protect it. While the Committee has adopted this latter view, it 
should be noted that the question of whether works of art can be pornographic 





hether those terms are mutually exclusive has been the subject of 
_ iderable discussion in academic literature. 


We recognize, of course, that these defences, especially that of artistic 
t, introduce a subjective element into the determination of what is 
ographic for the purposes of the criminal law. Given our concern to strike 
_ lance between the protection of equality rights, and freedom of expression, 
we cannot see how that can be avoided. Moreover, we are of the view that 
decision makers with the benefit of the evidence of expert witnesses will have 
less of a problem distinguishing what is artistic from what is not than they do 
with applying the present slippery test of what is obscene. Instead of trying to 
define the answer to the broader question of what the Canadian community 
would consider tolerable, they will have to reach a determination of artistic 
worth by considering the producer or maker’s purpose, together with its status 
within the artistic or literary community. While this will no doubt be a 
challenging task, we think that it will be a manageable one. The process of 


decision making is certainly assisted by section 159(2)(h) which establishes the 


contexts in which the impugned material is to be judged and differentiates 
them depending upon whether the material is part of a more extensive 
production or story, or merely a detached segment. 


We have included within section 159(2)(c) a display provision relating to 
Sexually Violent and Degrading Pornography. We think it important to 
distinguish this method of dealing with proscribed pornographic material from 
its sale and rental, in particular because it is necessary to provide for material 
which falls within the exceptions allowed by section 159(2)(d) and (e). It 
would obviously not make sense for material which, were it not for its purpose 
or character, would be proscribed, to be displayed openly and without 
regulation. 


It will be noted that in relation to both exempted sexually violent and 
degrading material by section 159(2)(g) and tier three material by section 
159(3)(b) we have stipulated that no one shall be convicted of the offences 
where an adequate warning notice has been located where it can be seen by 
those entering the premises or part of the premises which contain pornographic 
material. The Committee considered whether an exemption should be included 
for museums, art galleries and the like. Some of its members felt a little 
disconcerted by the realization that establishments like the Royal Ontario 
Museum, for instance, might be required to post warning notices because of 
concern about the possibility of pornography lurking within their walls. 
Attempts to draft such an exemption floundered on the issue of how to ensure 
that the exemption would only be available to legitimate establishments of this 
type. For this reason an exception has not been included. 


The penalties provided in the draft section are intended to reflect our view 
of the seriousness of these offences. Many of them are higher than the penalty 
now provided for breach of section 159. Where possible, we have specified the 
amount of the fine which can be imposed by a court convicting someone of a 
summary conviction offence. Subsection 722(1) of the Code provides that 





where there is no other provision made by law, a fine of $500 or six months 
imprisonment or both can be imposed for a summary conviction offence. While 
we have no objection to the six months imprisonment, and reflect that in our 
sections, we consider that the maximum fine of $500 was far too low. In som 
cases, we have made that a minimum fine. 3 


Because of the provisions of paragraph 647(b) of the Code, we cannot 
impose these higher penalties upon a corporation convicted of a summary 
conviction offence. Elsewhere, in Part IV on Children, we recommend that 
paragraph 647(b) be amended, so as to provide for a higher penalty for a 
corporation convicted of a summary conviction offence, or to allow the drafter 


to attach to any particular offence a penalty higher than that set out in 
paragraph 647(b). 


We have, however, provided for a penalty against an officer of a 
corporation who is implicated in the commission of the offence. We believe this 
to be essential in making it clear that legal responsibility for the production, 
distribution, sale, rental or display of this material is both a personal and a 
corporate responsibility. More particularly it obviates the possibility that the 
human agents in dealing with the material will try and shield themselves by 
shifting responsibility to the corporate entity. 


Finally, we have incorporated a forfeiture provision in proceedings under 
section 159(1)(a) and (b) and 159(2)(a) and (b) which allows the Crown to 
dispose of offensive materials and copies thereof. This power is important, if 
the full implications of a conviction are to be realized. Without it, it would be 
all too easy for other distributors or retailers to continue dealing in the material 


which had produced a conviction, leaving to the Crown the sole recourse of 
further prosecutions. 


Recommendation 7 


Section 159 of the Criminal Code should be repealed, and replaced with the 
following provision: 


PORNOGRAPHY CAUSING PHYSICAL HARM 


159(1)(a) Everyone who makes, prints, publishes, distributes, or has 
in his possession for the purposes of publication or distribution, any 
visual pornographic material which was produced in such a way that 
actual physical harm was caused to the person or persons depicted, is 
guilty of an indictable offence and liable to imprisonment for five years. 

(b) Everyone who sells, rents, offers to sell or rent, receives for sale 

or rent or has in his possession for the purpose of sale or rent 
any visual pornographic material which was produced in such a 
way that actual physical harm was caused to the person or 
persons depicted is guilty 
(i) of an indictable offence and is liable to imprisonment for 
two years, or 
(ii) of an offence punishable on summary conviction and is 
liable to a fine of not less than $500 and not more than 
$2,000 or to imprisonment for six months or to both. 
(c) “visual pornographic material” includes any matter or thing in 
or on which is depicted vaginal, oral or anal intercourse, 
sexually violent behaviour, bestiality, incest, necrophilia, 





eee ne ee a TT saree 
a en ce ee 


aan ts RO i ca 
cata: HA tt Nt CCC REN 
ee ae ea Sart teen enn A 


masturbation, lewd touching of the breasts or the genital parts 
of the body, or the lewd exhibition of the genitals. 


159(2)(a) Everyone who makes, prints, publishes, distributes or has 
in his possession for the purposes of publication or distribution an 
matter or es which depicts or describes: s.[ S G ( g 

i) sexually violent behaviour; -——~ Saez 
(ii) bestiality; 
(iii) incest, or 
(iv) necrophilia 
is guilty of an indictable offence and liable to imprisonment for five 
ears. | 
: (b) Everyone who sells, rents, offers to sell or rent, receives for sale 
or has in his possession for the purpose of sale or rent any 
matter or thing which depicts or describes: 
(i) sexually violent behaviour; 
(ii) bestiality; 
(iii) incest, or 
(iv) necrophilia 


= (i) of an indictable offence and is liable to imprisonment for 
two years, Or .": 1 
(ii) of an offence punishable on summary conviction and is 
liable to a fine of not less than $500 and not more than 
$1,000 or to imprisonment for six months or to both. . 

(c) Everyone who displays any matter or thing which depicts or 
describes: 

(i) sexually violent behaviour; 
(ii) bestiality; 
(iii) incest; or 
(iv) necrophilia 


i way that it is visible to members of the public in a place to 

a suite has access by right or by express or implied invitation 

— (i) an indictable offence and is liable to imprisonment for 
two years, Or ~ io 
(ii) an offence punishable on summary conviction and is 
liable to a fine of not less than $500 and not more than 
$1000 or to imprisonment for six months or to both. 

(d) Nobody shall be convicted of the offence in subsection (2)(a) 
who can demonstrate that the matter or thing has a genuine 
educational or scientific purpose. . 

(e) Nobody shall be convicted of the offence in subsection (2)(b) 
who can demonstrate that the matter or thing has a genuine 
educational or scientific purpose, and that he sold, rented, 
offered to sell or rent or had in his possession for the purpose of 
sale or rent the matter or thing for a genuine educational or 
scientific purpose. 

(f) Nobody shall be convicted of the offences in subsections (2)(a) 
and (2)(b) who can demonstrate that the matter or thing Is or Is 
part of a work of artistic merit. 


(g) Nobody shall be convicted of the offences in subsection (2)(c) 
who can demonstrate that the matter or thing 
(i) has a genuine educational or scientific purpose; or 
(ii) is or is part of a work of artistic merit, 
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and 
(iii) was displayed in a place or premises or a part of 
premises to which access is possible only by passing a 
prominent warning notice advising of the nature of the 
display therein, 

(h) In determining whether a matter or thing is or is not part of a 
work of artistic merit the Court shall consider the impugned 
material in the context of the whole work of which it is a part in 
the case of a book, film, video recording or broadcast which 
presents a discrete story. In the case of a magazine or any other 
composite or segmented work the court shall consider the 


impugned material in the context of the specific feature of 
which it is a part. 


DISPLAY OF VISUAL PORNOGRAPHIC MATERIAL 


159(3)(a) Everyone who displays visual pornographic material so 
that it is visible to members of the public in a place to which the public 
has access by right or by express or implied invitation is guilty of an 
offence punishable on summary conviction. 

(b) No one shall be convicted of an offence under subsection (1) 
who can demonstrate that the visual pornographic material was 
displayed in a place or premises or a part of premises to which 
access is possible only by passing a prominent warning notice 
advising of the display therein of visual pornographic material. 

(c) For purposes of this section “visual pornographic material” 
includes any matter or thing in or on which is depicted vaginal, 
oral or anal intercourse, masturbation, lewd touching of the 
breasts or the genital parts of the body, or the lewd exhibition of 
the genitals, but does not include any matter or thing prohibited 
by subsections (1) and (2) of this section. 


FORFEITURE OF MATERIAL 


159(4) In any proceedings under section 159(1)(a) and (b), 
159(2)(a) and (b), and 164, where an accused is found guilty of the 
offence the court shall order the offending matter or thing or copies 
thereof forfeited to Her Majesty in the Right of the Province in which 
proceedings took place, for disposal as the Attorney General may direct. 


ABSENCE OF DEFENCE 


159(5) It shall not be a defence to a charge under sections 159(1)(a) 
and 159(2)(a) that the accused was ignorant of the character of the 
matter or thing in respect of which the charge was laid. 


DUE DILIGENCE DEFENCE 


159(6) Nobody shall be convicted of the offences in sections 
159(1)(b) and 159(2)(b) who can demonstrate that he used due 
diligence to ensure that there were no representations in the matter or 
thing which he sold, rented, offered for sale or rent, or had in his 
possession for purposes of sale or rent, which offended the section. 


DIRECTORS 


159(7) Where an offence under this section committed by a body 
corporate is proved to have been committed with the consent or 
connivance of, or to be attributable to any neglect on the part of, any 
director, manager, secretary or other similar officer of the body 
corporate, or any person who was purporting to act in any such capacity, 
he as well as the body corporate shall be guilty of the offence and shall 
be liable to be proceeded against and punished accordingly. 








DEFINITIONS 


159(8) For purposes of this section, “sexually violent behaviour” = 
includes 
(i) sexual assault, 


(ii) physi 


depicted for the apparent purpose of causing sexual 
gratification to or stimulation of the viewer. 
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5.2 Section 160 


Section 160, the forfeiture provision of the Code, received little comment 
either at the public hearings or in the briefs submitted to the Committee. Such 
comment as there was tended to be general in nature. Some groups thought 
that section 160 should be repealed because it amounted to a general power to 
censor. Other groups thought that it should be retained and, in fact, used more 


often than it 1s. 


The Committee is of the view that section 160 should be retained, at least 
‘nsofar as tier one and tier two materials are concerned. In other words, taking 
forfeiture proceedings against the material itself should continue to be an 
alternative to a criminal charge with respect to material involving children, 
material advocating or encouraging the sexual abuse of children, pornography 
produced in such a way as to Cause physical harm and sexually aggressive and 
degrading pornography. It would not be an option with respect to material that 
is in tier three. The reason for this distinction is explained below. 


There are three reasons why we think that a provision like section 160 
should remain in the Criminal Code. The first is that it provides a speedy way 
of resolving the question of whether or not material 1s in fact prohibited. The 
second is that it allows for that question to be resolved in proceedings in which 
there is no risk of anyone being convicted of a criminal offence. The third is 
that it provides private citizens with a useful and effective alternative oF 
private prosecution in situations in which, for one reason oF another, the 


government has refused to act. 


The second and third of these reasons require some explanation. In cases 
where it is clear that the material in question is prohibited, the Committee is of 
the view that criminal charges should be laid as quickly as possible. However, 
we agree with the opinion expressed by Judge Borins in Regina v. Nicols that, 
‘n cases where it is difficult to know whether the material in question Is 
prohibited, there is an element of unfairness in proceeding by way of pee 
charges. In those cases, which the committee hopes would be few and far 
between under the regime it is proposing, section 160 proceedings would be 


appropriate. 


Insofar as the third reason is concerned, our public hearings revealed that 
there was a great deal of dissatisfaction about the reluctance of law enforce- 
ment officials in some provinces to take action against material that some 
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breasts or the genital parts of the body, or the lewd exhibition of the 
genitals. 


Recommendation 15 


The provinces and the municipalities should play a major role in regulation 
of live performances involving sexual activity that are not prohibited by the 
Criminal Code, through licensing, zoning and other similar means. 


6.2 Section 170 


Recommendation 16 


Section 170 of the Criminal Code should be amended to add the following 
provision: 


This section has no application to a theatre or other place licensed to present 
live shows 


Section 170 penalizes nudity in a public place without lawful excuse. The 
purpose of this exemption is to ensure that live performances will be proceeded 
against under section 163 of the Code, rather than this provision. As we have 
seen in our analysis of the present Criminal Code provisions on pornography in 
Chapter 7 of Section II, section 170 has been held to be applicable to theatrical 
performances notwithstanding the existence of specific offences relating to 
theatrical performances in section 163. We are of the opinion that to leave it 
open to the Crown to proceed under section 170 would be to allow an 
unwarranted departure from the three tier structure which we have developed. 
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Footnotes 


See Law Reform Commission of Canada, Limits of the Criminal Law, Obscenity: A Test Case, 


Ottawa, 1975; Department of Justice, The Criminal Law in Canadian Society, Ottawa, 1982. 


2 R. v. Keegstra, November 5, 1984 [unreported] (Alta Queen’s Bench). 


Ibid, at 22. 
Ibid. 
-R. y. National News, 1957, 118 C.C.C. 152 (Ont. Ct. of Appeal). 
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